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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

In the matter of the application of 
AMERITECH MICHIGAN for approval of 

related to certain UNE offerings. 

) 
) 
) 
) 

cost studies and resolution of disputed issues Case No. U- 12540 

At the March 7,2001 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. Laura Chappelle. Chairman 
Hon. David A. Svanda. Coinmissioner 
Hon. Robert B. Nelson. Coinmissioner 

OPINION AND ORDER 

Background 

On August 9.2000. Ameritec,, Michigan filed an application seehing approval of cost studies 

related to several unbundled network element (UNE) offerings. Ameritech Michigan also asked 

the Commission to resolve certain issues that had not been resolved in the collaborative sessions 

conducted in the context of Case No. U- 12320.' Ameritech Michigan represented that its proposed 

UNE offerings satisfy the requirements of the Federal Communications Commission's (FCC) 

Third Report and Order and Fourth Further Notice of Proposed Rulemaking, In the Matter of 

Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC 

'Case No. U-12320 is the docket established to examine Ameritech Michigan's compliance 
with Section 271 of the federal Telecommunications Act of 1996,47 USC 271, which specifies the 
conditions for Ameritech Michigan to obtain authority to provide in-region interLATA service. 0 



Docket No. 96-98, FCC 99-238 (released November 5 ,  1999) (UNE Remand Order) and the Third 

Report and Order in CC Docket No. 98- 147 and Fourth Report and Order in CC Docket No. 96-98. 

In the matters of Deplovment of Wireline Services Offering Advanced Telecommunications 

Capability and Implementation of the Local Competition Provisions of the Telecommunications 

Act of 1996, FCC 99-355 (released December 9, 1999) (Line Sharing Order). 

a 

On August 18,2000. Administrative Law Judge (ALJ) Barbara A. Stump presided over a 

prehearing conference and granted petitions for leave to intervene filed by Attorney General 

Jennifer M. Granholm (Attorney General): the Competitive Local Exchange Carriers Association 

of Michigan; Rhythms Links Inc. (Rhythms); Sprint Communications Company L.P. (Sprint); 

CoreComm Michigan, Inc., DSLnet Communications. LLC, and Vectris Telecom. Inc. (collec- 

tively. the Coalition); Long Distance of Michigan. Inc. (LDMI); MCI WorldCom Communica- 

tions, Inc.. Brooks Fiber Communications of Michigan. Inc.. and MCImetro Access Transmission 

Services. Inc. (collectively. WorldCom): Covad Communications Company (Covad): New Edge 

Network. Inc. (New Edge): Birch Telecom of the Great Lakes. Inc. (Birch); AT&T Communica- 

tions of Michigan. Inc.. and TCG Detroit (collectively, AT&T); KMC Telecotn 11. lnc.. and KMC 

Telecom 111. Inc.; NextLink Michigan. lnc.: JATO Operating Two Corp.: Z-Tel Communications, 

Inc.; and Focal Communications Corporation of Michigan. The Commission Staff (Staff) also 

participated in the case. 

Cross-examination of the witnesses occurred on October 23,24.26. and 27,2000. The record 

consists of 2.127 pages of transcript and 54 exhibits. Ameritech Michigan, the Staff, WorldCom, 

the Coalition. AT&T, and Rhythms filed briefs on November 15.2000. Ameritech Michigan, the 

Attorney General, WorldCom. AT&T, and Rhythms filed reply briefs on November 29,2000. 
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Because the Commission agreed to read the record, the ALJ did not prepare a proposal for 

decision. 

Line Sharing 

Line sharing is an arrangement in which Ameritech Michigan, as the incumbent local 

exchange carrier (ILEC), uses the low-frequency portion of the loop to provide voice service to a 

customer while a data competitive local exchange carrier (data CLEC) uses the high-frequency 

portion of the loop to provide high-speed data services such as digital subscriber line (DSL) 

service to the same customer. Ameritech Michigan concedes that federal law requires it to permit 

line sharing over all-copper loops. On the other hand. Ameritech Michigan takes the position that 

it is not required to provide line sharing over loops that include fiber facilities. The issue is 

important primarily with regard to facilities installed as part of Project Pronto. which involves the 

installation by SBC Communications. Inc. (SBC), Ameritech Michigan's parent corporation, of 

25.000 neighborhood gateways with fiber-based next generation digital loop carrier (DLC) 

technology. Older DLC technologies, which also use fiber facilities. are often not compatible with 

DSL service. 

@ 

The Commission concludes that Ameritech Michigan must offer line sharing even if a portion 

of the loop uses fiber facilities unless it is not technically feasible to do so. A recent FCC order 

clarifies "that the requirement to provide line sharing applies to the entire loop, even where the 

incumbent has deployed fiber in the loop . . .." In the matters of Deplovment of Wireline Services 

Offering Advanced Telecommunications Capability and Implementation of the Local Competition 

Provisions of the Telecommunications Act of 1996. FCC 01 -26 (released January 19,2001) 
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(Reconsideration Order), para 10.' The FCC's rules do not distinguish between fiber and nonfiber 

facilities in specifying an ILEC's obligation to unbundle. Similarly, access to a copper loop for 

purposes of line sharing is required at any technically feasible point. Therefore, ILECs are obli- 

gated to offer line sharing even when a portion of the loop is fiber and they must enable CLECs to 

transmit data traffic from the copper facility to the central office. In order to do this, the FCC has 

indicated in its recent Reconsideration Order that the ILEC can fulfill its obligation "at a mini- 

mum, by leasing access to the dark fiber element or by leasing access to the subloop element." 

Reconsideration Order. para 12. In addition. the FCC has adopted Ameritech Michigan's commit- 

ment to provide other alternatives to CLECs in association with the Project Pronto architecture. 

the matter of Ameritech Corn., Transferror and SBC Communications, Inc.. Transferee For 

Consent to Transfer Control of Corporations Holding Commission Licenses and Lines Pursuant to 

Sections 214 and 3 10(d) of the Communications Act and Parts 5,22,24,25.63,90.95, and 101 of 

the Commission's Rules. FCC 00-336 (released September 8, 2000) (Project Pronto Order). 

Specifically, Ameritech Michigan has committed to "provide all carriers (including its Advanced 

Services Affiliate) access to its Broadband Offering. alone and in combination with a voice 

offering. . . priced in accordance with the methodology applicable to unbundled network elements 

under sections 25 1 and 252 [of the federal Telecommunications Act of 1996 (FTA)]." Project 

Pronto Order, para 6. The FCC found that, in this manner. CLECs will be provided '.with an 

'On February 2,2001, Rhythms made a filing citing the FCC's order as further support 
for its positions in this case. On February 20.2001. Ameritech Michigan filed a response 
asserting that its position is fully consistent with the requirements of the FCC's order. On 
February 23.200 1. Rhythms filed a response to Ameritech Michigan. On February 27,2001, 
WorldCom filed a response to Ameritech Michigan. The Commission was already aware of the 
FCC's order, and nothing contained in the filings is necessary to resolving the issues in this case. e 
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immediate opportunity to compete against SBC in the mass market." Project Pronto Order, 

para 23. 
e 

As a group. the CLECs contend that Ameritech Michigan must offer the components of the 

Project Pronto architecture as separate UNEs and must offer those UNEs to support line sharing. 

In particular, the CLECs argue that the limitations on Ameritech Michigan's broadband and 

combined voice and data service offerings will limit their ability to deploy the alternative DSL 

architectures that some have chosen to deploj. WorldCom argues that the Commission should 

require Ameritech Michigan to provide unbundled access to the entire loop, including the fiber 

subloop. The Coalition says that the alternatives to unbundled access to Project Pronto facilities 

are onerous and not cost-effective and that access to the facilities on a wholesale basis would not 

be the equivalent of access on an unbundled basis. 

At this time. the Commission will not require the unbundling of Project Pronto. The Commis- 

sion concludes that Ameritech Michigan's broadband and combined voice and data service 

offerings will provide immediate opportunities for the provision of DSL services by Ameritech 

Michigan's separate affiliate and CLECs alike. The Commission will require that these offerings 

be made available pursuant to tariff and interconnection agreement amendments. to be approved 

pursuant to Section 252 of the FTA. 47 USC 252. and priced according to the UNE methodology. 

Such offerings must also be made available as part of Ameritech Michigan's unbundled network 

element platform (UNE-P) offering as well. The Commission notes that Ameritech Michigan is 

0 

also obligated to transition a Project Pronto customer back to existing copper pairs if a CLEC 

"wins" that customer and desires to offer service using other types of DSL service. Project Pronto 

Order, para 40. The Commission additionally recognizes that the FCC is further investigating 

@ issues related to access to the high frequency portion of the loop when an ILEC has deployed fiber 
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facilities. Reconsideration Order, para 55. It is also investigating issues related to collocation and 

access to remote terminals. In the matters of Deployment of Wireline Services OfferinP Advanced 

Telecommunications Capability and Implementation of the Local Competition Provisions of the 

Telecommunications Act of 1996. FCC 00-297 (released August 10.2000). Further unbundling 

obligations for Ameritech Michigan may result from either of these proceedings. Similarly, this 

0 

Commission may review these matters at any time to determine whether Ameritech Michigan's 

obligations in this regard should be expanded. For now. the Commission concludes that the 

obligations imposed by this order will provide an immediate opportunity to move forward in the 

provisioning of DSL services. 

Line Splitting 

Line splitting. as opposed to line sharing. is an arrangement in which a CLEC, rather than 

@ Ameritech Michigan. provides voice service over the low-frequency portion of the loop while a 

data CLEC (which may also be the voice senice CLEC) provides data services over the high- 

frequency portion of the loop. Aineritech Michigan concedes that CLECs may engage in line 

splitting when they purchase an unbundled loop (if they do all of the necessary work without its 

assistance). but asserts that it is not required to permit or facilitate line splitting over the UNE-P. 

Ameritech Michigan justifies its refusal to permit line splitting over the UNE-P by arguing that 

the FCC does not currently require line splitting. and cites paragraphs 72 and 73 of the Line 

Sharing Order in support. It says that the FCC has also been clear that it need not permit line 

splitting by CLECs purchasing the UNE-P. a view that it says was reaffirmed in the FCC's order 

addressing SBC's request to provide long distance service in Texas. In the matter of the applica- 

tion by SBC Communications, Inc.. southwestern Bell Telephone Company, and Southwestern 

0 
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Bell Communications Services. Inc.. d/b/a/ Southwestern Bell Long Distance. Pursuant to 

Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in 

Texas, CC Docket No. 00-65, FCC 00-238 (released June 30,2000) (Texas 271 Order), para 

323-325. It says that this prohibition on line splitting is necessary to avoid improperly burdening it 

with coordinating maintenance activities for multiple carriers. It says that the CLECs can purchase 

the UNEs needed to provide service to their customers but must combine the necessary splitter and 

digital subscriber line access multiplexer (DSLAM) and obtain any needed collocation services. 

The Staff asserts that line splitting is a practical way to introduce effective competition by 

eliminating unnecessary costs and burdens. such as collocation services or a second unbundled 

loop, to accomplish what is technically feasible with line splitting over the UNE-P without 

collocation. 

The Commission concludes that Ameritech Michigan must pennit line splitting over the 

UNE-P. at least when the CLECs provide the splitter. as the FCC has now ruled. Reconsideration 

Order. para 16. 18. and 19. Likewise, based on the discussion in the previous section, the 

Commission concludes that Ameritech Michigan must permit line splitting even when the loop 

includes fiber facilities. 

e 

Splitters 

Both line sharing and line splitting require a device called a splitter to divide the low- and 

high-frequency portions of the loop. Ameritech Michigan asserts that the FCC has ruled that it 

cannot be required to provide the splitter. although it has offered, in the context of line sharing, to 

provide the splitter if requested to do so. When it  does so, it proposes to provision splitters on a 

line-at-a-time basis because it says that the shelf-at-a-time alternative would exhaust the capacity e 
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of its main distribution frames (MDFs). It also says that it will provide the cross-connect between 

the MDF and the CLEC collocation and will modify its operations support systems (OSS) as 

necessary to permit line sharing. 

Rhythms says that a full array of splitter options should be available, including Ameritech 

Michigan-owned and CLEC-owned splitters on both a line-at-a-time and shelf-at-a-time basis. It 

says that the record does not support Ameritech Michigan's fear that the shelf-at-a-time option will 

exhaust the capacity of the MDFs. particularly because integrated DLC technology and Project 

Pronto should free up space on the MDFs. 

The Coalition says that CLECs should have a choice of configurations: (1 )  an ILEC-owned 

splitter located on the MDF, (2) an ILEC- or CLEC-owned splitter located as close to the DSO 

termination or MDF as possible, and (3) a CLEC-owned splitter in the CLEC's physical colloca- 

tion arrangement. It says that the Commission should require Ameritech Michigan to offer 

splitters on a shelf-at-a-time basis as well as a line-at-a time basis. The Coalition concedes that the 

Texas 271 Order did not require ILECs to provide the splitters. but. citing paragraph 328 of the 

order. argues that the decision does not reflect a decision that an ILEC could not be obligated to do 

so. Furthermore. it says that line splitting is legally indistinguishable from line sharing and 

therefore, because Ameritech Michigan has agreed to provide splitters for line sharing, it must do 

the same for line splitting. 

AT&T says that Ameritech Michigan should be required to offer splitters on a line-at-a-time 

basis. as it now does for data CLECs. without requiring collocation. It says that this reflects good 

engineering practices while minimizing cost. AT&T says that the addition of a splitter is 

analogous to adding or removing other loop electronics, a service that ILECs routinely provide and 
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are legally obligated to provide. It agrees with the Coalition that it is discriminatory for Ameritech 

Michigan to provide the splitter for line sharing while not doing so for line splitting. 

WorldCoin says that the Commission should require Ameritech Michigan to provide splitters 

on a line-at-a-time basis rather than relying on the company's voluntary offer to do so and should 

require it to install them. It says that a UNE-P configuration with the added electronics necessary 

for line splitting remains a UNE-P configuration and that there is no technical reason why CLECs 

providing voice service through the use of the UNE-P need any different technical setup than 

Ameritech Michigan uses for line sharing. It asks the Commission to make clear that Ameritech 

Michigan may not break apart combinations of network elements when customers migrate from 

line sharing (with Ameritech Michigan as the voice service provider) to line splitting (with a 

CLEC as the voice service provider) and may not require the CLEC to use collocation to provide 

service. 

The Staff says that if line sharing and line splitting are to be effective, Ameritech Michigan 

must be required to provide splitters at a price that is tariffed and set by the Commission. The 

Staff agrees with the CLECs that splitters should be considered a part of the loop or a loop 

enhancement. but does not agree that Ameritech Michigan should be required to buy the splitter 

designated by the CLEC. The Staff recommends that the Commission allow Ameritech Michigan 

to provide splitters as it sees fit until a CLEC brings a dispute to the Commission, although the 

Staff also recommends that the CLECs should be permitted to purchase the splitters of their 

choice. Because splitters might not be placed in a collocation space, the Staff says that Ameritech 

Michigan should be required to install and maintain all splitters located outside collocation spaces, 

and the Staff recommends that Ameritech Michigan be required to place all splitters in the most 
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convenient space available near the MDF. The Staff supports. at least for now, Ameritech 

Michigan's proposal to provide splitters on a line-at-a-time basis. 

The Commission concludes that Ameritech Michigan should be required to offer splitters as it 

has offered to do. although it should be required to do so pursuant to tariff and for all line sharing 

arrangements (i.e.. even if fiber facilities are present). The Commission agrees with the Staff that 

splitters should be provided on a line-at-a-time basis and that if a CLEC wants a splitter other than 

those offered by Ameritech Michigan, it should have the option of purchasing the splitter and 

having Ameritech Michigan install it. However, the cost of installing and maintaining shall be 

paid by the CLEC. 

The Commission also agrees with the Staff and the CLECs that splitters should be placed as 

near the MDF as possible. which is reflected in the pricing discussed below. The Commission 

does not agree with the CLECs that Ameritech Michigan should be required to provide splitters 

when it is not the voice service provider. This conclusion is consistent with the FCC's view. 

Texas 271 Order. para 323-329: Line Sharing Order. para 146. The CLECs have the ability to 

provide splitters in those circumstances and must do so. The Commission recognizes that the FCC 

is further investigating issues related to whether the splitter should be considered part of the loop, 

which may change Ameritech Michigan's obligations in this regard. 

Splitter-Related Costs 

Ameritech Michigan proposes a recurring charge of $1.09 per month for a splitter and $0.46 

per month for a cross-connect. It proposes nonrecurring charges for a cross-connect installation 

and disconnection of an ILEC-owned splitter totaling approximately $70. 
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The Coalition recommends a recurring charge of $0.89 for line-at-a-time splitters owned by 

Ameritech Michigan. The Coalition says that the recurring cross-connect charge should be zero 
0 

and the nonrecurring cross-connect charge should be $10. It says that Ameritech Michigan's 

recurring cross-connect charge is based on an inefficient network design and that the nonrecurring 

charge is also based on inefficient operations and double counting, as well as being inconsistent 

with the $10 rate that it has offered Covad. 

Rhythms says that Ameritech Michigan's proposed cross-connect charges are inflated and 

unreasonable. It says that the charges should be based on placing splitters in the most efficient 

location. Instead, it says, Ameritech Michigan proposes a location that increases costs to the 

CLECs. It argues that if Ameritech Michigan requires the inefficient placement of splitters, 

Ameritech Michigan should pay the additional cost of its chosen network design. It argues the cost 

studies also reflect other improper assumptions that increase the costs. 

The Commission approves a rate of $0.89 for splitters that Ameritech Michigan provides on a 
0 

line-at-a-time basis. The Commission rejects Ameritech Michigan's proposed costs for cross- 

connects. The costs must be based on an efficient location for the splitters. regardless of where 

Ameritech Michigan chooses to place the splitters. The FCC expects that the cross-connects will 

be within the MDF or close enough that the cost of the cross-connect will not be much higher. 

Line Sharing Order. para 145. The recurring cross-connect charge for UNEs and the W E - P  is 

$0.13 per month. The Commission will therefore approve a rate for the line sharing cross-connect 

of up to $0.15. Ameritech Michigan has not offered any reasonable basis for concluding that a 

nonrecurring charge of approximately $70 is appropriate when it has agreed to charge Covad $1 0 

for the installation and disconnection of a cross-connect. 1 1 Tr. 841. The Commission will 

therefore approve a nonrecurring charge of $10 for the cross-connect. m 
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Price for the High-Freauencv Portion of the Loop 

Ameritech Michigan proposes that the monthly rate for line sharing be 50% of the monthly 
a 

recurring unbundled loop rate, which it says is consistent with paragraph 138 of the Line Sharing 

Order. The resulting rates would be $5.13. $5.65. and $7.09 for access areas A, B, and C, 

respectively. It says that this division of the rate is reasonable because virtually all loop costs are 

common when the line is used for both voice and data services, and it is therefore logical to 

allocate 50% of the cost to each use. 

The Staff sees some merit in allocating the cost as Ameritech Michigan proposes because, if a 

CLEC were to purchase a UNE loop capable of providing both voice and data services, it would 

expect to incur some cost for the loop. On the other hand. the Staff says that the Commission has 

decided in previous cases (e.g., Cases Nos. U- 1 183 1 and U- 1 1996) that loop costs should not be 

specifically allocated to services and instead should be offset by revenues from services that use 

the loop. The Staff notes that Ameritech Michigan has indicated that its current rates fully recover 

its costs. The Staff recommends that the Commission follow precedent and not allocate any 

portion of the loop cost to the high-frequency use of the loop. The Staff suggests that there are two 

options: First, the Commission could set the price for the high-frequency portion at zero. Second, 

the Commission could allow Ameritech Michigan to charge the data CLECs up to half the cost of 

the loop if Ameritech Michigan will credit the voice customer with an equal amount. 

The Attorney General is not opposed to the principle of allocating the cost of the loop between 

the voice and data uses. She is opposed to permitting Ameritech Michigan to continue recovering 

the full  cost of the loop through basic local exchange rates while recovering another 50% from the 

CLEC that uses the high-frequency portion of the loop. 
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Rhythms and the Coalition say that the FCC requires that the total element long run incre- 

mental cost methodology be extended to line sharing. Because the incremental cost of the high- 

frequency portion of the loop is zero, they argue that the rate must be zero. Rhythms says that a 

zero rate achieves the proper result for customers without the needless administrative cost and 

delay of the Staffs credit proposal. The Coalition says that a non-zero rate would subsidize 

Ameritech Michigan's voice service as well as being discriminatory. 

Ameritech Michigan responds that the Staffs credit proposal would result in basic local 

exchange service being priced below total service long run incremental cost (TSLRIC), in violation 

of the MTA. As to the zero rate proposal, Ameritech Michigan counters that the CLECs would 

surely not agree to allocate all of the cost of the loop to the high-frequency use of the loop and 

none to the voice service. It also says that it is not competitively neutral to price the high- 

frequency portion of the loop at zero because no CLEC would be able to match that rate when 

trying to find a data CLEC to use the same line. 

The Commission concludes that it must reject Ameritech Michigan's proposal to price the use 

of the high-frequency portion of the loop at 50% of the unbundled loop rate. Although all or 

virtually all of the costs are common, as Ameritech Michigan says. it does not follow that the cost 

should be allocated evenly between the two uses of the loop. The Commission has previously 

rejected the argument that loop costs should be allocated to specific uses of the loop. Instead, it 

has taken the view that loop costs should be offset by revenues from the services that use the loop. 

The Commission finds that the Staffs proposal is reasonable. Ameritech Michigan shall set the 

recurring charge for the high frequency portion of the loop at zero or may set it at up to one-half of 

the unbundled loop rate if it credits an equal amount to line sharing customers (Le., if Ameritech 

Michigan charges a data CLEC $5.00. Ameritech Michigan must credit the voice customer $5.00). 0 
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The option that it selects must apply to all line sharing customers, and the second option. if chosen, 

must be implemented without an allowance for the minimal administrative costs. Ameritech 

Michigan shall indicate, in the tariff filing required by this order, which option it elects. 

Loop Oualification 

Loop qualification is the process of obtaining information about the characteristics of a loop to 

determine whether the loop can be used to provide high speed data services. Ameritech Michigan 

has identified 45 loop qualification elements that it will provide to CLECs. That information is 

usually available electronically, and Ameritech Michigan proposes to charge $0.10 for each elec- 

tronic database "dip." If the information is not available electronically or the CLEC wants infor- 

mation beyond the 45 elements. Ameritech Michigan proposes to charge $141.38 to cover the cost 

of manually looking up the information or conducting an on-site visit to collect the information. 

The Staff says that. essentially. Ameritech Michigan proposes to charge CLECs for the costs 

of updating its electronic files. The Staff argues that Ameritech Michigan should be required to 

keep accurate information, at its own cost. and that the CLECs should be required to pay only the 

charge for access to the electronic database. The Staff also recommends that if inaccurate 

information is provided. a refund be made. with a waiver of any cancellation or change service 

charges necessitated by the incorrect information. The Staff does not object to Ameritech 

Michigan's proposal to charge for loop qualification information beyond the 45 elements. 

Rhythms says that Ameritech Michigan should be keeping its loop qualification information in 

its databases and the cost to retrieve that information should be zero or nearly so. It says that 

Ameritech Michigan should not be rewarded for failing to keep the information in that manner 

and, in any event. has failed to justify the costs it proposes. It further argues that Ameritech 

0 
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Michigan must provide direct access to all information to which any of its employees have access, 

whether in databases or back-end systems or records. The Coalition argues that it is not consistent 

with proper pricing principles to allow any recovery of loop qualification costs. 

The Commission concludes that Ameritech Michigan should not be permitted to impose more 

than the nominal dip charge for the 45 elements that Ameritech Michigan has identified as relevant 

to loop qualification. The TSLRIC studies are, or should be. based on a network for which such 

information is available electronically. The CLECs should not have to pay Aineritech Michigan to 

update or correct its records or to convert the data to an electronic format. The CLECs should also 

not be penalized if Ameritech Michigan provides inaccurate information. The Commission there- 

fore adopts the Staffs proposed remedy. Finally. if a CLEC requests additional information or 

requests a manual loop qualification, it must pay the cost of its request. 

0 LOOP Conditioning 

Loop conditioning is the process of removing from existing loop facilities devices such as 

bridge taps and load coils that impair or prevent the provisioning of high speed data services on the 

loop. Ameritech Michigan has agreed not to charge for any conditioning of loops under 12,000 

feet in length. For longer loops. it proposes a variety of nonrecurring charges depending on the 

device being removed and the length of the loop. but the charges to remove a bridge tap and a load 

coil, for example. total nearly $750 for a single loop. Ameritech Michigan says that the UNE 

Remand Order. at paragraph 193, authorizes it to recover the cost of conditioning lines. 

The Staff says that Ameritech Michigan's network benefits from the conditioning of loops. 

Consequently, the Staff concludes that Ameritech Michigan is improperly trying to force the 

CLECs to pay for adding value to Ameritech Michigan's network. The Staff notes that, in the case 

e 
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of integrated services digital network (ISDN) services. Ameritech Michigan does not require 

customers to pay a nonrecurring charge for line conditioning. 13 Tr. 1459. Instead. the cost of line 

conditioning is reflected in the recurring charge. The Staff says that if Ameritech Michigan 

* 
converted the nonrecurring charge for loop conditioning for line sharing into a recurring charge. 

such as it does for ISDN, and spread the cost over all lines that will be shared or split during a 

reasonable period of time, the resulting increase would be minimal. 

The Staff also argues that Ameritech Michigan's approved TSLRIC studies reflect the cost of 

loops that are already conditioned. 12 Tr. 1 123. The Staff acknowledges that the FCC has said 

that the CLECs must compensate the ILECs for the costs of conditioning, but maintains that, with 

prices for loops at or above TSLRIC. the CLECs are already compensating Ameritech Michigan 

for loop conditioning. 

AT&T and WorldCom agree that Ameritech Michigan should not be permitted to impose a 

charge for line conditioning. They say that Arneritech Michigan now seeks to charge for activities 

that Ameritech Michigan has been or should have been performing for the past 20 years and to 

charge for removing impediments that should never have been installed. WorldCom adds that, in 

Case No. U-11735, the Commission required Ameritech Michigan to establish loop conditioning 

charges in Case No. U- 1 183 1, which the company did not do. and therefore should not be 

permitted to do now. 

Rhythms argues that Ameritech Michigan's conditioning charges inappropriately assume a 

different network architecture than that used to establish the recurring charges. It says that 

Ameritech Michigan is required to maintain its physical plant in conformity with generally 

accepted industry standards, which it says Ameritech Michigan has not done for years. It also 

argues that removing impediments and transitioning older plant to more current design standards is 
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part of ongoing plant maintenance and is included as such in the recurring price of the loop. The 

Coalition agrees. 

The Attorney General says that it is unreasonable and unfair to allow Ameritech Michigan to 

impose a charge for conditioning that adds value to the loops that Ameritech Michigan owns. 

Further, she argues that the TSLRIC studies are based on DSL-capable loops, which means that the 

costs of loop conditioning are already being recovered. 

Ameritech Michigan responds that the devices it removes during loop conditioning were 

previously installed to improve voice service and were fully consistent with engineering standards 

when installed. It denies that their presence in the network can be viewed as a '*defect" that must 

be remedied. It also disputes the view that conditioning improves the network. Finally, it says that 

its cost studies do not reflect the costs of conditioning. 

The Commission concludes that Ameritech Michigan should be permitted to impose loop 

conditioning charges. although its proposed charges are excessive. As the FCC has ruled. ILECs 

are entitled to recover the costs associated with loop Conditioning. Therefore. Ameritech Michigan 

is entitled to recover the costs of loop conditioning, but the cost studies that it offered to support 

those charges assume excessive labor times and assume that lines are conditioned one at a time 

rather than in binder groups of 25 lines. Ameritech Michigan shall use the time estimates offered 

by Rhythms' witness and shall assume that conditioning is done for 25 pairs at a time (rather than 

the 50 that Rhythms' witness assumed). Those modifications adjust for Ameritech Michigan's 

failure to account for the work that should be done as a part of routine maintenance and for the 

economies of doing loop conditioning on a bulk basis. It shall use the cost inputs, such as labor 

rates. approved in Case No. U- 1 183 1 .  
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Access to OSS 

WorldCom says that the Coinmission must require Ameritech Michigan to modi@ its OSS to 

accommodate line splitting and require it to process manual orders until the system is ready. 

Rhythms says that the CLECs should have direct electronic access to the OSS. AT&T and the 

Coalition agree. 

The Commission agrees with the CLECs that Ameritech Michigan must make the OSS 

modifications needed to support line sharing and line splitting. Reconsideration Order, para 20. It 

also agrees that until that system is fully operational. Ameritech Michigan must process the orders 

manually. 

Ameritech Michigan proposes. as consistent with paragraph 144 of the Line Sharing Order, a 

recurring rate of $0.77 per line to recover the OSS development costs. with that rate to be applied 

for three years or until it recovers the costs. a 
Rhythms argues that the Commission should not approve any rate at this time because 

Ameritech Michigan has failed to provide complete documentation. including a showing of the 

extent to which the OSS changes benefit its own operations. It also disputes Ameritech Michi- 

gan's assumed usage volumes and three-year recovery period. The Coalition agrees. 

The Commission concludes that it should not approve the proposed OSS development charge. 

The amortization period is too short. Ameritech Michigan shall use six years as was used in Case 

No. U- 1 1280. a prior TSLRIC proceeding. See. July 14. 1997 order, Case No. U-11280, p. 21. 

Further. the assumed number of lines over which Ameritech Michigan proposes to spread the cost 

is not adequately supported. Ameritech Michigan shall use its most recent projection for line 

sharing, including the projection for its affiliate, Ameritech Advanced Data Services, and shall add 

a reasonable projection for line splitting that is now required. 
@ 
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Intervals for Provisioning Line Sharinq 

Rhythms, the Coalition, and AT&T propose various intervals for Ameritech Michigan to 

complete tasks associated with line sharing. Ameritech Michigan responds that these issues are 

pending in the collaborative process in Cases Nos. U-11830 and U-12320 and should not be 

addressed in this docket. 

The Commission notes that a number of performance measures related to line sharing were 

proposed by the collaborative group and adopted by the Commission in the February 22,2001 

order in Case No. U- 1 1830. The Commission agrees that the parties should address further issues 

in the collaborative process. 

Dark Fiber 

Dark fiber is fiber not currently in use that does not have electronics connected to it. CLECs 

@ are entitled to obtain the use of that fiber to meet their needs. The Staff says that Ameritech 

Michigan's proposal as revised during the course of this case is reasonable. The Staff disagrees 

with the CLECs' position that they should be able to dictate where Ameritech Michigan places 

additional fiber routes. Ameritech Michigan has indicated that it will consider CLEC input in 

making its decision on where to place fiber. The Staff believes that is enough. 

The Coalition argues that the price of interoffice and loop dark fiber should be computed 

without capacity-related costs to reflect how dark fiber is provided to the CLECs. 

The Commission agrees with the Staff that Ameritech Michigan's proposal is reasonable, 

except with respect to the recapture of dark fiber and the price. The terms and conditions for the 

recapture of dark fiber from CLECs are addressed by the parties' stipulation filed on January 12, 
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2001. The Commission finds that the stipulation is reasonable and should be approved. The price 

of dark fiber should be computed without capacity-related costs, as the Coalition argues. 

SublooD Unbundlin9 

The Staff says that Ameritech Michigan's nonrecurring cost of $139.73 for subloop 

unbundling installation is unreasonably high compared to the approved rates for other loops. The 

Staff notes that the Commission has been very critical of Ameritech Michigan's approach to 

determining nonrecurring costs in both of Ameritech Michigan's TSLRIC proceedings, Cases 

Nos. U- 1 1280 and U- 1 183 1. The Staff recommends that Ameritech Michigan's nonrecurring cost 

for subloops. when added together to make a total loop. should not be permitted to be more than 

10% higher than the nonrecurring charges for a total loop. Also, consistent with the Staffs 

support of Rhythms' proposal regarding fiber loops. the Staff recommends that DSL-compatible 

loops should take into account fiber and copper loops instead of the more expensive copper loops. 

Rhythms and the Coalition agree that the cost study is flawed. 

0 

The Commission agrees with the Staff that Ameritech Michigan has not computed the subloop 

costs correctly. There is no reasonable basis for concluding that the costs for unbundled subloops 

should be so much higher than for other loops. In total. the nonrecurring charges for subloops 

should not exceed the $1 7.82 installation charge for the entire loop. 

The Coalition recommends a rate of zero for the service order charge because Ameritech 

Michigan's rate is unsupported and the service order should be easier to process than the initial 

loop order. 
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The Commission approves a rate of $3.16 for the service order charge, the same as for other 

loops. There is no apparent reason for the cost to be different when the work should be no 

different whether the CLEC orders a loop or subloop. 

Access to Databases 

WorldCom says that the Commission should require Ameritech Michigan to allow it full 

access to the calling name database rather than being restricted to access on a per-dip basis. It 

wants to download the entire database so that it can actively use it in providing Caller ID with 

name service. 

The Commission agrees with WorldCorn that the CLECs should have access to the database 

for use in providing service to their customers. There is no apparent reason for Ameritech 

Michigan not to implement that proposal. 

WorldCom and Rhythms offered redlined versions of Ameritech Michigan's tariffs to 

implement their proposed changes. The Staff says that the Commission should consider adopting 

the intervenors' proposed tariffs only afier Ameritech Michigan has been given a chance to revise 

its tariffs and has failed to make the necessary changes. 

WorldCom says that it and Rhythms went to great effort to offer tariff language in this 

proceeding. It says that Ameritech Michigan did not file testimony to address the redlined tariffs, 

has not claimed that it could not implement those changes, and did not raise any objections in its 

brief. It says that adopting its language would be consistent with the "baseball" style arbitration 

used for interconnection agreements. which would be particularly appropriate because the 
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November 20,2000 order in Case No. U-12365 deferred issues from that arbitration proceeding to e . .  
this case. 

The Commission concludes that Ameritech Michigan should not be required to use the tariff 

language offered by WorldCom and Rhythms. The Commission concludes that it is preferable. if 

possible, not to have multiple parties drafting tariff language. Therefore, Ameritech Michigan 

should be given the opportunity to modify its tariffs to comply with this order. If it fails to do so. 

the Commission will reevaluate its decision not to adopt the tariff language offered by others. 

Reauest to Take Notice of Record from Case No. U- 12465 

AT&T requests that the Commission take notice of the full record in Case No. U- 12465, its 

interconnection arbitration proceeding with Ameritech Michigan. It says that because the Com- 

mission deferred issues from Case No U- 12465 to this case. the Cominission must approve 

language for its interconnection agreement as well as language for the tariffs. It says that if the 

Commission adopts its position in this case. it should require Ameritech Michigan to incorporate 

all relevant contract language into the interconnection agreement. as recommended by the 

arbitration panel in Case No. U-12365. 

The Commission concludes that incorporating the record from Case No. U-13465 is not 

necessary to resolve the issues in this case. Furthermore. the Commission has agreed to read the 

lengthy record in this case. and declines to add to that burden with the incorporation of a lengthy 

record from another docket. only part of which is relevant. On the other hand, the Commission 

agrees that it is necessary to resolve the contract language for the interconnection agreement at 

issue in Case No. U-12465. Therefore, the parties should include language in their interconnection 

agreement that is consistent with the Commission's findings and conclusions in this order. If the a 
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parties are unable to reach agreement, they should each submit, in Case No. U-12465, their last 

best offer to the Commission, which will pick thc 

in this case. 

Tariff Changes 

The Staff ta,,es the position that Ameritech h 

language that most closely reflects the holdings 

ichigan should not be entirely free to ament 

tariffs that the Commission has approved. It says that it is unreasonable to suggest that Ameritech 

Michigan may file a tariff as required by a Commission order and then submit another tariff the 

next day that reverses the implementation of the Commission's order. It says that Ameritech 

Michigan should update its tariffs to conform with the final order entered in this case and must not 

be allowed to change those tariffs without prior Commission approval. 

WorldCom says that the Staffs proposal is an improvement over the status quo, but is not 

enough to prohibit the uncompetitive consequences of allowing Ameritech Michigan to change 

tariffs and forcing the CLEC to pursue protracted litigation. I t  prefers its approach. as shown on 

Exhibit 1- 1. which it says allows the carriers to focus on resolving disputes and conducting their 

business rather than focusing on litigation. 

The Commission agrees with the Staff that Ameritech Michigan is not free to reverse a 

Commission order by filing nonconforming tariffs the day after filing conforming tariffs. The 

Commission adopts the Staffs proposal. Ameritech Michigan must file tariffs that comply with 

this order. Once it has done so, it must provide notice to all affected customers 30 days prior to the 

effective date of any proposed change in the rates. terms. and conditions of the tariffs. Customers 

may file objections within 14 days. After reviewing the objections, if any, the Commission may 

begin collaborative discussions. initiate a contested case. issue emergency relief orders, or decide 

0 
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not to take any action. Nonconforming tariffs will not be effective during the pendency of a 

collaborative discussion or contested case. The Commission does not find it necessary to go 

beyond that to adopt WorldCom's proposal. 

The Commission FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 1 79. as amended, MCL 484.2 10 1 et seq.; 

MSA 22.1469( 101) et seq.; 1969 PA 306. as amended, MCL 24.201 et seq.: MSA 3.560( 101) 

et seq.; and the Commission's Rules of Practice and Procedure. as amended, 1992 AACS, 

R460.17101 et seq. 

b. Ameritech Michigan's application is approved except as modified by this order. 

THEREFORE. IT IS ORDERED that. within 30 days. Ameritech Michigan shall file the 

revised cost studies and tariffs needed to comply with this order. 

The Commission reserves jurisdiction and may issue further orders as necessary. 
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45. 

MICHIGAN PUBLIC SERVICE COMMISSION 

I s /  Laura ChapDelle 
Chairman 

( S E A L )  

Is/ David A. Svanda 
Commissioner 

I s /  Robert B. Nelson 
Commissioner 

By its action of March 7. 200 1. 

/s/ Dorothy Wideman 
Its Executive Secretary 
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Chairman 

Commissioner 

Commissioner 

By its action of March 7. 2001. 

Its Executive Secretary 
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In the matter of the application of 

cost studies and resolution of disputed issues 
related to certain UNE offerings. 

1 

1 
) 

e AMERITECH MICHIGAN for approval of 1 
Case No. U- 12540 

Suggested Minute: 

“Adopt and issue order dated March 7,200 1 establishing rates, terms, and 
conditions for Ameritech Michigan to offer line sharing and line splitting, 
among other services. as set forth in the order.” 



e 
1. 

2. 

4b 

a 

Date General Information Provided by Qwest: 
a General Agreement : 

BAN Number(must be assigned before processing): 

REVISED QWEST RIGHT OF WAY, POLE ATTACHMENT, INNERDUCT OCCUPANCY GENERAL 
INFORMATION: EFFECTIVE 7/18/00 

PURPOSE. The purpose of this General Information document is to share information and provide or 
deny permission to attach and maintain CLEC’s facilities (“Facilities”) to Qwest Corporation’s (“Qwest”) 
Poles, to place Facilities on or within Qwest’s lnnerduct (collectively “Poles/lnnerduct”) and to obtain 
access to Qwest’s private right of way (“ROW”), to the extent Qwest has the right to grant such 
access. This General Information is necessary to determine if Qwest can meet the needs of the 
CLEC’s request but does not guarantee that physical space or access is currently available. 
Permission will be granted on a first-come, first-serve basis on the terms and conditions set forth in the 
appropriate agreement pertaining to “Poles/lnnerduct”. Quotes are effective for thirty (30) days. 

PROCESS. The Qwest process is designed to provide the CLEC the information so as to assist CLEC 
and Qwest to make Poles, Innerduct and ROW decisions in a cost-efficient manner. The Process 
has these distinct steps: 

2.1 lnquirv Review - Attachment l .A  (Database Search). The CLEC is requested to review this 
document and return Attachment 1 .A along with two copies of a map and the nonrefundable Inquiry 
Fee, calculated in accordance with Attachment l .A  hereto. These fees are intended to cover 
Qwest’s expenses associated with performing an internal record (database) review, preparing a cost 
estimate for the required field survey, setting up an account, and determining time frames for 
completion of each task to meet the CLEC’s Request. Be sure a BAN number is assigned by the 
Product Manager (call 303-896-31 94 or 0789) before sending Attachment 1 .A. 

As indicated on Attachment 1.A, a copy of the signed Attachment and maps of the desired route 
must be sent to the Product Manager while the fee must be sent to the Qwest CLEC Joint Use 
Manager with the original signed Attachment l .A. The map should clearly show street names and 
highways along the entire route, and specific locations of entry and exit of the ROW/duct/pole 
system. Area Maps should be legible and identify all significant geographic characteristics including, 
but not limited to, the following: Qwest central off ices, streets, cities, states, lakes, rivers, mountains, 
etc. Qwest reserves the right to reject illegible or incomplete maps. If CLEC wishes to terminate at 
a particular manhole (such as a POI) it must be indicated on the maps. For ROW: Section, Range 
and Township, to the ’/4 section must also be provided. I 

Qwest will complete the Inquiry review and prepare and return a Poles/lnnerduct Verification/ROW 
Access Agreement Preparation Costs Quotation (Attachment 1 .B) to the CLEC generally within ten 
(10) days or the applicable federal or state law, rule or regulation that governs this Agreement in the 
state in which lnnerduct attachment is requested. In the case of poles, Qwest will assign a Field 
Engineer and provide hidher name and phone number to the CLEC. The Field engineer will check 
the local database and be available for a joint verification with the CLEC. This time frame is 
applicable to the standard inquiry of one hundred (100) Poles or fewer, or thirty (30) Utility Hole 
sections or fewer, or two (2) miles of linear ROW or less. The Poles/lnnerduct Verification/ROW 
Access Agreement Preparation Costs Quotation will be valid for thirty (30) calendar days from the 
date of quotation. The Inquiry step results only in the location and mapping of Qwest facilities and 
does not indicate whether space is available. The resulting information is provided with Attachment 
1 .B. 

In the case of ROW, Qwest will prepare and return a ROW information matrix and a copy of all 
publicly recorded agreements listed in the ROW Matrix, within ten (IO) days. The ROW Matrix will 



identify (a) the owner of the ROW as reflected in Qwest’s records, and (b) the nature of each ROW 
(i.e., publicly recorded and non-recorded). The ROW information matrix will also indicate whether or 
not Qwest has a copy of the Easement Agreement in its possession. Qwest makes no 
representations or warranties regarding the accuracy of its records, and CLEC acknowledges that, to 
the extent that real property rights run with the land, the original granting party may not be the 
current owner of the property. 

In the case of MDUs, Qwest will prepare and return an MDU information matrix, within ten (10) days, 
which will identify (a) the owner of the MDU as reflected in Qwest’s records, and (b) whether or not 
Qwest has a copy of the Easement Agreement in its possession. Qwest makes no representations 
or warranties regarding the accuracy of its records, and CLEC acknowledges that the original 
landowner may not be the current owner of the property. 

Qwest will provide to CLEC a copy of agreements listed in the Matrices that have not been publicly 
recorded if and only if CLEC obtains authorization for such disclosure from the third party owner(s) 
of the real property at issue by an executed version of either the Consent to Disclosure form or the 
Consent Regarding Access Agreement form, both of which are included in Attachment it. Qwest may 
redact all dollar figures from copies of agreements listed in the Matrices that have not been publicly 
recorded that Qwest provides to CLEC. 

If there is no other effective agreement (Le., an Interconnection Agreement) between CLEC and 
Qwest concerning access to Poles, Ducts and ROW, then Attachment 3 must be executed by both 
parties in order to start the Inquiry Review and in order for CLEC to obtain access to Poles, Ducts 
and/or ROW. 

2.2 Attachment 1 .B (Verification) & Attachment 4 (Access Aareement Preparation). With respect 
to Poles and Innerduct, upon review and acceptance of signed Attachment 1.6 and payment of the 
estimated verification costs by the CLEC, Qwest will conduct facilities verification and provide the 
requested information which may or may not include the following: a review of public and/or internal 
Qwest right-of-ways records for restrictions, identification of additional rights-of-way required; a field 
survey and site investigation of the Innerduct, including the preparation of distances and drawings, to 
determine availability on existing Innerduct; identification of any make-ready costs required to be 
paid by the CLEC, if applicable, prior to installing its facilities. In the case of Poles, Attachment l.B 
orders the field verification which may be done jointly. A copy of the signed Attachment l.B should 
be sent to the Product Manager while the appropriate fees should be sent to the Qwest-CLEC Joint 
Use Manager with the original signed Attachment l.B. Upon completion of the verification, 
Attachment 2 will be sent to the CLEC by Qwest. 

With respect to ROW, upon review and acceptance of signed Attachment l.B and payment of the 
ROW conveyance consideration, Qwest will deliver to the CLEC an executed and acknowledged 
Access Agreement to the CLEC in the form attached hereto as Attachment 4 (the “Access 
Agreement”). In the event that the ROW in question was created by a publicly recorded document 
and Qwest has a copy of such document in its files, a copy of the Easement Agreement, as defined 
in the Access Agreement, will be attached to the Access Agreement and provided to the CLEC at the 
time of delivery CLEC of the Access Agreement. If the ROW was created by a document that is not 
publicly recorded, or if Qwest does not have a copy of the Easement Agreement in its possession, 
the Access Agreement will not have a copy of the Easement Agreement attached. 

Qwest is required to respond to each Attachment l.B. submitted by CLEC within 35 days of 
receiving the Attachment l.B. To the extent that an Attachment l.B. includes a large number of 
poles (greater than 100 poles) or a large amount of conduit, innerduct (greater than 30 manholes) or 
ROW (greater than 2 linear miles), Qwest is required to approve or deny access commencing no 
later than 35 days after receiving Attachment 1 .EL, and Qwest is required to approve or deny access 
on a rolling basis, Le., at the time Qwest determines the propriety of such access to such poles, 
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conduit, innerduct or ROW, so that CLEC is not required to wait until all poles, conduit, innerduct or 
ROW in a particular Attachment 1 .B. are/is approved or denied prior to being granted any access at 
all. I 
In the case of ROW, after Qwest has delivered the Access Agreement, the CLEC will be required to 
obtain the property owner’s notarized signature on the Consent that is a part of the Access 
Agreement. Although Qwest will provide the identity of the original grantor of the ROW, as reflected 
in Qwest’s records, the CLEC is responsible for determining the current owner of the property and 
obtaining the proper signature and acknowledgement. If Qwest does not have a copy of the 
Easement Agreement in its records, it is the responsibility of the CLEC to obtain a copy of the 
Easement Agreement. After the CLEC has obtained the properly executed and acknowledged 
Consent: (a) if the ROW was created by a publicly recorded document, the CLEC must record the 
Access Agreement (with the Consent and the Easement Agreement attached) in the real property 
records of the county in which the property is located; (b) if the ROW was created by a grant or 
agreement that is not publicly recorded, (i) CLEC must provide Qwest with a copy of the properly 
executed and acknowledged Consent, &(ii) upon receipt of such Consent, Qwest will provide the 
CLEC with a copy of the Easement Agreement with the monetary terms redacted.-aM~-. i . i i i f . . .~~-~~~C 

i i ~ . . - t h ~ . . r e a i - - - . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ d . ~ - ~ ~ ~ ~ ~ - . ~ ~ ~ ~ . ~ - . . . t ~ . . ~ ~ + ~ ~ - ~ ~ + e . - ~ ~ ~ ~ ~ - ; ~ ~ ~ ~ ;  or (c) if the ROW was 
created by a non-publicly recorded document, but Qwest does not have a copy of the Easement 
Agreement in its possession, the CLEC &-must obtain a copy of the Easement Agreement or other 
suitable documentation reasonably satisfactory to Qwest to describe the real property involved and 

mLi.st .... ~he.n . . . r . E E o r d . - t h e . . . A ~ e . s ~ . . . ~ ~ e ~ ~ ~ ~ ?  ;...t oyethei: . . ~ ~ . R , - i ~ k . . . ~ h e . . ~ ~ . ~ e ~ + ~ . ~ ~ ~ ~ . . ~ ~ + e . . . € ~ . ~ e ~ ~ ~ ~ + ~  ..._ AgqeW+e&.: 

I.. the underlying rights giving rise to the Access Agreement& :,!:I w s !  r-sBffClkc Y F,csess 

2.3 Poles/Duct Order Attachment 2 (Access). In the case of Poles and Innerduct, upon 
completion of the inquiry and verification work described in Section 2.2 above, Qwest will provide the 
CLEC a Poles/lnnerduct Order (Attachment 2) containing annual recurring charges, estimated Make- 
ready costs. Upon receipt of the executed Attachment 2 Order form from the CLEC and applicable 
payment for the Make-Ready Fees identified, Qwest will assign the CLEC’s requested space; Qwest 
will also commence the Make-ready work within 30 days following payment of the Make-Ready 
Fees. Qwest will notify CLEC when Poles/lnnerduct are ready for attachment or placement of 
Facilities. A copy of the signed Attachment 2 form should go to the Product Manager while the 
payment should go to the Joint Use Manager along with the original signed Attachment 2. 

NOTE: Make-ready work performed by Qwest concerns labor only. For Poles it involves 
rearrangement to accommodate the new attachment. For Innerduct, it involves placing the standard 
three innerducts in the conduit to accommodate fiber cable where spare conduit exists. Segments 
without conduit space are considered “blocked”. Qwest will consider repair or clearing damaged 
facilities, but may not construct new facilities as part of Make-ready work. 

Construction work to place conduit or replace poles may be required where facilities are blocked. 
The CLEC may contract separately with a Qwest-approved contractor to complete the construction 
provided a Qwest inspector inspects the work during and after construction. Construction attaching 
to or entering Qwest-owned structure must conform to Qwest standards. If other parties benefit from 
construction, the costs may be divided among the beneficiaries. Construction costs are not included 
in Attachment 2. The CLEC is not encouraged to sign the access agreement (Attachment 2)  until 
provisions have been made for construction. 



2.4 Provision of ROW/Poles/lnnerduct. Qwest agrees to issue to CLEC for any lawful 
telecommunications purpose, a nonexclusive, revocable Order authorizing CLEC to install, maintain, 
rearrange, transfer, and remove at its sole expense its Facilities on Poles/lnnerduct to the extent 
owned or controlled by Qwest. Qwest provides access to Poles/lnnerduct/ROW in accordance with 
the applicable federal, state, or local law, rule, or regulation, incorporated herein by this reference, 
and said body of law, which governs this Agreement in the state in which Poles/lnnerduct is 
provided. Any and all rights granted to CLEC shall be subject to and subordinate to any future 
federal, state, and/or local requirements. Nothing in this General Information shall be construed to 
require or compel Qwest to construct, install, modify, or place any Poles/lnnerduct or other facility for 
use by the CLEC. 

0 

The costs included in the Poles/lnnerduct Verification Fee are used to cover the costs incurred by 
Qwest in determining if Poles/lnnerduct space is available to meet the CLEC’s request; however, the 
CLEC must agree and will be responsible for payment of the actual costs incurred if such costs 
exceed the estimate. If the actual costs are less than the estimate, an appropriate credit can be 
provided upon request. If Qwest denies access, Qwest shall do so in writing, specifying the reasons 
for denial within 45 days of the initial inquiry. 

Likewise, the fees included in the ROW processing costs quotation are used to cover the costs 
incurred by Qwest in searching its databases and preparing the Access Agreement. In the event 
that complications arise with respect to preparing the Access Agreement or any other aspect of 
conveying access to Qwest’s ROW, the CLEC agrees to be responsible for payment of the actual 
costs incurred if such costs exceed the standard fees: actual costs shall include, without limitation, 
personnel time, including attorney time. 

3. DISPUTE RESOLUTION 

3.1. Other than those claims over which a federal or state regulatory agency has exclusive 
jurisdiction, all claims, regardless of legal theory. whenever brought and whether between the parties 
or between one of the parties to this Agreement and the employees, agents or affiliated businesses 
of the other party, shall be resolved by arbitration. A single arbitrator engaged in the practice of law 
and knowledgeable about telecommunications law shall conduct the arbitration in accordance with 
the then current rules of the American Arbitration Association (“AAA) unless otherwise provided 
herein. The arbitrator shall be selected in accordance with AAA procedures from a list of qualified 
people maintained by AAA. The arbitration shall be conducted in the regional AAA office closest to 
where the claim arose. 

3.2. 
be final and binding and judgment may be entered in any court having jurisdiction thereof. 

All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall 

3.3. Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. Sections 1 - 
16) shall govern and control with respect to any issue relating to the validity of this Agreement to 
arbitrate and the arbitrability of the claims. 

3.4. If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party’s costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney’s fees. 



ATTACHMENT 1. A 
Poleshnerductl or ROW Inquiry Preparation Fee 

General Agreement 
BAN Number (must be assigned before processing): 

I Name Typed or Printed j 
~ 

I 

Date Submitted: Date Replied to CLEC: 

Name Typed or Printed 
PRODUCT MANAGER 

CLEC Name Contact name: 
Billing Address: 
Phone Number: e-mail address: 
State or location of inquiry: 

I Title 

Qwest Account Mgr: Acct Mgr Phone: 

, Title 

Poles/lnnerduct Permit Database Search Costs Quotation 
Est. Miles -- (One Mile Minimum) costs 

1. Pole Inquiry Fee (see attached pricing chart) X - 

2. lnnerduct Inquiry Fee (see attached pricing chart) X - 

3. ROW Records Inquiry (see attached pricing chart) X - 

- 

- 

- $ 

4. Estimated Interval for Completion of Items 1, 2 and/or 3: 10 Days 

5. Additional requirements of CLEC: 

This Inquiry will result in (a) for Poles and Innerduct: a drawing of the duct or innerduct structure fitting the requested 
oute, if available, and a quote of the charges for field verification, and/or (b) in the case of ROW a ROW identification 
atrix, and quote of the charges for preparation of, and consideration for, the necessary Access Agreements. For 

Poles, the name and telephone number of the Field Engineer will be provided so that the CLEC may contact the Qwest 
Field engineer and discuss attachment plans. If a field verification of poles is required, Attachment l .B  must be 
completed and the appropriate charges paid. lnnerduct verification is always needed. 

0.1 

By signing below and providing payment of the Estimated Costs identified above, the CLEC desires Qwest to proceed 
with the processing of its databasehecords search and acknowledges receipt of this General Information, including the 
General Terms and Conditions under which Qwest offers such Poles/lnnerduct. 

I , j Qwest Corporation 
t j ' I  
~ : I  
I , 

I 1 Date I 1 Date 

This signed form (original) should be sent with a check for the Inquiry amount ($X per mile) to: 
Pam Fisher, Qwest Joint Use, 6912 S Quentin, Suite 101, Englewood, CO 80112 303-792-6990 

copy of this form should be sent with two acceptably-detailed maps showing the requested route to: 
a o h n  Carveth, Qwest Structure Product Manager, Suite 2330,1801 California, Denver, CO 80202 

303-896-0789 



A'lTACHMENT 1 .B 

I /  

General Agreement No. 
BAN Number: 

Poleshnerduct VerificationlROW Access Agreement Preparation Costs Quotation 

1 Signature 

Name Typed or Printed 

Date Nonrefundable Received: Date Replied to CLEC: 

Signature 
JOHN CARVETH 
Name Typed or Printed 

"NOTE: THIS ATTACHMENT W!LL BE COMPLETED BY QWEST AND SENT TO THE CLEC FOR 
SIGNATURE AFTER THE DATABASE INQUIRY IS COMPL€TE.'* 

1 

Estimated Costs Number Total Charge 

1. Pole Field Verification Fee (10 pole minimum) 

2. lnnerduct Field Verification Fee 

3. Access Agreement Preparation and Consideration$- per Access Agreement 

$ 

$ 

PRODUCTMANAGER 

4. Estimated Interval for Completion of Items 1, 2 and/or 3: Working Days 

Title 
I 

5. Additional requirements of CLEC: 

Title 

*comments: 

By signing below and providing payment of the Total Estimated Costs identified above, the CLEC desires 
Qwest to proceed with the processing of its field survey/preparation of Access Agreements, and 
acknowledges receipt of this General Information, including the General Terms and Conditions under which 
Qwest offers such ROW/Poles/lnnerduct. The CLEC acknowledges the above costs are estimates only and 
CLEC may be financially responsible for final actual costs which exceed this estimate, or receive credit if 
requested. 

John Carveth, Qwest Structure Product Manager, Suite 2330, 1801 California, Denver, CO 80202 



The original signed form should be sent with a check for the verification amount to: 
Pam Fisher, Qwest CLEC Joint Use, 6912 S Quentin, Suite 101, Englewood, CO 80112 



SCHEDULE A-PRICING CHART 

INQUIRY, VERIFICATION, UNAUTHORIZED ATTACHMENT RATES BY STATE 

Inquirv and Verification, Poles and Ducts 

STATE POLE DUCT POLE DUCT 
INQUIRY w INQUIRY VERIFICATION VERIFICATION 
per mile per mile per pole per manhole 

Az $ 326.04 $ 391.91 $ 36.21 $470.74 

co $ 366.42 $440.45 $40.70 $529.04 

ID $323.69 $389.09 $35.95 $467.35 

IA $ 346.86 $ 4  16.94 $ 38.52 $500.80 

MN $ 343.05 $412.36 $ 38.10 $495.30 

MT $ 328.81 $395.24 $ 36.52 $474.74 

NE $ 340.10 $408.8 1 $37.77 $491.03 

$337.43 $405.60 $ 37.48 $487.18 

ND $ 3 16.08 $ 379.94 $ 35.10 $456.36 

s 3 17.43 $ 38 1.54 $ 35.26 $458.26 0R:I: 

SD $ 334.10 $401.60 $37.1 1 $482.37 

UT $ 354.72 $426.39 $ 39.40 $512.15 

WA:': $ 290.03 $348.63 $ 32.21 $418.75 

W Y  $ 330.87 $ 397.72 $ 36.75 $477.7 1 

:'' ordered rates by the state commission. 
$':': Rates for Right of Way (ROW) are under development 

Unauthorized Attachments 

Oregon: 
Utah, Idaho, Washington: Unauthorized attachment charges will be $200.00 per pole or innerduct segment 

Sanctions for unauthorized attachments will comply with House Rule 860. 

&ween manholes. 
11 other states: Unauthorized attachment charges will be according to Section 9.1 of Attachment 3 or 

section 10.8.2.22 of the SGAT. 



SCHEDULE &-Access Rates 

STATE POLE 
per pole, per foot 
per year 

AZ $4.29 

co 

ID 

IA 

MN 

MT 

$2.49 

$3.56 

$2.77 

$2.12 

$2.62 

NE $2.73 

$3.06 

ND $6.0 I 

OR:" 

SD 

UT 

$4.36 

$4.09 

$2.46 

$2.98 

$0.74 

RATES BY STATE 

DUCT 
per foot 
per year 

$0.36 

$0.30 

$0.25 

$0.19 

$0.22 

$0.32 

$0.28 

$0.33 

$0.33 

$ 0.44 

$0.28 

$0.33 

$0.38 

$0.27 

<' ordered rates by the state commission. 

Utah Law governs Pole attachment and Conduit Rates. At present (7/26/00) Qwest has tariffed Pole 
attachment rates for cable companies which is also available for telecommunication carriers through 2/8/0 1 
No conduit rate has been established by the Utah PUC-- the rate shown here is determined by the FCC 
formula. 





AlTACHMENT 2 
Poleshnerduct Order General Agreement 

BAN Number: 
*“NOTE: THIS FORM W!LL BE COMPLETED BY QVJEST AND SENT TO CLEC FOR SIGNATURE** 0 Make-ready Work required: Yes ( ) N o (  ) Date Received 

I I 
Name Typed or Printed 

If Yes is checked, estimated Make-ready costs: $ 

JOHN CARVETH 
Name Typed or Printed 

The following Attachments are hereby incorporated by reference into this Order: 

1. 
2. 
3. 

Term - Effective Date - 
Summary of Field Results (including Make-Ready work if required). 
When placing fiber, CLEC must: 

a. provide Qwest representative, a final design of splice, racking and slack locations in Qwest utility holes. 
b. tag all equipment located in/on Qwest’s facilities from beginning of the route to the end, and at the entrance and exit 
of each utility hole with the following information: (1) CLEC’s Name and Contact Number, (2) Contract Number and 
Date of Contract, (3) Number of Fibers in the Innerduct and Color of Occupied Innerduct. 

For Poles, quantity is based on the number of vertical feet used (One cable attachment = one foot). If you do not place 
n order at this time, these Poles/lnnerduct will be assigned on a first come-first served basis. e 

Additional Comments: THE ESTIMATED COSTS ARE FOR THE INSTALLATION OF INNERDUCT OR 
REARRANGEMENT PER THE WORK SHEETS. THE ANNUAL RECURRING CHARGE FOR YEAR 2000 HAS 

COSTS AND THE PRORATED 2000 RECURRING FEE ALONG WITH THtS SIGNED ORDER 
BEEN PRORATED TO ( /DAY * DAYS). PLEASE PROVIDE PAYMENT FOR THE MAKE-READY 

By signing below and providing payment of the Make-ready costs and the first year’s prorated Annual 
Recurring Charge (or, if CLEC requests Semiannual billing, then the first half-year’s prorated Semiannual 
Recurring Charge), the CLEC desires Qwest to proceed with the Make-ready Work identified herein and 
acknowledges receipt of the General Terms and Conditions under which Qwest offers such Poleshnerduct. 
By signing this document you are agreeing to the access described herein. 

1 1  . . .----. ..., 
Title j I Title 

I 1  



ATTACHMENT 3 

General Agreement: 

QWEST RIGHT OF WAY ACCESS, POLE ATTACHMENT AND/OR INNERDUCT OCCUPANCY 
GENERAL TERMS AND CONDITIONS 

This is an Agreement between (“CLEC) and Qwest Corporation (“Qwest”), for one 
or more Orders for the CLEC to obtain access to Qwest’s Right-of-way (“ROW”) and/or to instalVattach and 
maintain their communications facilities (“Facilities”) to Qwest’s Poles and/or placement of Facilities on or 
within Qwest’s lnnerduct (collectively “Poles/lnnerduct”) described in the General Information and CLEC 
Map, which are incorporated herein by this reference (singularly “Order” or collectively, “Orders”). If there is 
no other effective agreement (Le., an Interconnection Agreement) between CLEC and Qwest concerning 
access to Poles, Ducts and ROW, then this AgreemenVAttachment 3 must be executed by both parties in 
order to start the Inquiry Review and in order for CLEC to obtain access to Poles, Ducts and/or ROW. 

1. SCOPE. 

1 .I 

1.2 

1.3 

Subject to the provisions of this Agreement, Qwest agrees to issue to CLEC for any lawful 
telecommunications purpose, (a) one or more nonexclusive, revocable Orders authorizing 
CLEC to attach, maintain, rearrange, transfer, and remove at its sole expense its Facilities on 
Poles/lnnerduct owned or controlled by Qwest, and/or (b) access to Qwest’s ROW to the 
extent that (i) such ROW exists, and (ii) Qwest has the right to grant access to the CLEC. 
Any and all rights granted to CLEC shall be subject to and subordinate to any future local, 
state and/or federal requirements, and in the case of ROW, to the original document granting 
the ROW to Qwest or its predecessors. 

Except as expressly provided herein, nothing in this Agreement shall be construed to require 
or compel Qwest to construct, install, modify, or place any Poles/lnnerduct or other facility for 
use by CLEC or to obtain any ROW for CLEC’s use. 

Qwest agrees to provide access to ROW/Poles/lnnerduct in accordance with the applicable 
local, state or federal law, rule, or regulation, incorporated herein by this reference, which 
governs this Agreement in the state in which Poles/lnnerduct is provided. 

2. TERM. Any Order issued under this Agreement for Pole attachments or lnnerduct occupancy shall 
continue in effect for the term specified in the Order. Any access to ROW shall be non-exclusive and 
perpetual, subject to the terms and conditions of the Access Agreement (as hereinafter defined) and 
the original instrument granting the ROW to Qwest. This Agreement shall continue during such time 
CLEC is providing Poles/lnnerduct attachments under any Order to this Agreement. 

3. TERMINATION WITHOUT CAUSE. 

3.1 To the extent permitted by law, either party may terminate this Agreement (which will have 
the effect of terminating all Orders hereunder), or any individual Order(s) hereunder, without 
cause, by providing notice of such termination in writing and by certified Mail to the other 
party. The written notice for termination without cause shall be dated as of the day it is mailed 
and shall be effective no sooner than one hundred twenty (120) calendar days from the date 
of such notice. 

Termination of this Agreement or any Order hereunder does not release either party from any 
liability under this Agreement that may have accrued or that arises out of any claim that may 

@ 3.2. 



have been accruing at the time of termination, including indemnity, warranties, and 
confidential information. 

3.3 If Qwest terminates this Agreement for Cause, or if CLEC terminates this Agreement without 
Cause, CLEC shall pay termination charges equal to the amount of fees and charges 
remaining on the terminated Order(s) and shall remove its Facilities from the Poles/lnnerduct 
within sixty (60) days, or cause Qwest to remove its Facilities from the Poles/lnnerduct at 
CLEC‘s expense; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s Facilities are physically 
removed. Notwithstanding anything herein to the contrary, upon the termination of this 
Agreement for any reason whatsoever, all Orders hereunder shall simultaneously terminate. 

3.4 If this Agreement or any Order is terminated for reasons other than Cause, then CLEC shall 
remove its Facilities from Poles/lnnerduct within one hundred and eighty (180) days from the 
date of termination; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s Facilities are physically 
removed. 

3.5 Qwest may abandon or sell any Poles/lnnerduct at any time by giving written notice to the 
CLEC. Upon abandonment of Poles/lnnerduct, and with the concurrence of the other 
CLEC(s), if necessary, CLEC shall, within sixty (60) days of such notice, either apply for 
usage with the new owner or purchase the Poles/lnnerduct from Qwest, or remove its 
Facilities therefrom. Failure to remove its Facilities within sixty (60) days shall be deemed an 
election to purchase the Poles/lnnerduct at the current market value. 

4. CHARGES AND BILLING. 

4.1. CLEC agrees to pay Qwest Poles/lnnerduct usage fees (“Fees”) as specified in the Order. 
Fees will be computed in compliance with applicable local, state and Federal law, regulations 
and guidelines. Such Fees will be assessed, in advance on an annual basis. Annual Fees 
will be assessed as of January 1st of each year. Fees are not refundable except as expressly 
provided herein. CLEC shall pay all applicable Fees and charges specified herein within 
thirty (30) days from receipt of invoice. Any outstanding invoice will be subject to applicable 
finance charges. 

4.2. Qwest has the right to revise Fees, at its sole discretion, upon written notice to CLEC within 
at least sixty (60) days prior to the end of any annual billing period. 

5. INSURANCE. The CLEC shall obtain and maintain at its own cost and expense the following 
insurance during the life of the Contract: 

5.1 . Workers’ Compensation and/or Longshoremen’s and Harbor Workers Compensation 
insurance with (1) statutory limits of coverage for all employees as required by statute; and 
(2) although not required by statute, coverage for any employee on the job site; and (3) Stop 
Gap liability or employer’s liability insurance with a limit of One Hundred Thousand Dollars 
($1 00,000.00) for each accident. 

5.2 General liability insurance providing coverage for underground hazard coverage (commonly 
referred to as “U” coverage), producWcompleted operations, premises operations, 
independent contractor’s protection (required if contractor subcontracts the work), broad form 
property damage and contractual liability with respect to liability assumed by the CLEC 
hereunder. This insurance shall also include: (1 ) explosion hazard coverage (commonly 
referred to as “X” coverage) if the work involves blasting and (2) collapse hazard coverage 
(commonly referred to as “C” coverage) if the work may cause structural damage due to 
excavation, burrowing, tunneling, caisson work, or under-pinning. The limits of liability for this 



coverage shall be not less than One Million Dollars ($1,000,000.00) per occurrence 
combined single limit for bodily injury or property damage. These limits of liability can be 
obtained through any combination of primary and excess or umbrella liability insurance. 

Comprehensive automobile liability insurance covering the use and maintenance of owned, 
non-owned and hired vehicles. The limits of liability for this coverage shall be not less than 
One Million Dollars ($1 .OOO,OOO.OO) per occurrence combined single limit for bodily injury or 
property damage. These limits of liability can be obtained through any combination of 
primary and excess or umbrella liability insurance. 

5.3 

5.4 Qwest may require the CLEC from time-to-time during the life of the Contract to obtain 
additional insurance with coverage or limits in addition to those described above. However, 
the additional premium costs of any such additional insurance required by Qwest shall be 
borne by Qwest, and the CLEC shall arrange to have such costs billed separately and 
directly to Qwest by the insuring carrier(s). Qwest shall be authorized by the CLEC to confer 
directly with the agent(s) of the insuring carrier(s) concerning the extent and limits of the 
CLEC’s insurance coverage in order to assure the sufficiency thereof for purposes of the 
work performable under the Contract and to assure that such coverage as a hole with respect 
to the work performable are coordinated from the standpoint of adequate coverage at the 
least total premium costs. 

5.5 The insuring carrier(s) and the form of the insurance policies shall be subject to approval by 
Qwest. The CLEC shall forward to Qwest. certificates of such insurance issued by the 
insuring carrier(s). The insuring carrier(s) may use the ACORD form, which is the Insurance 
Industries certificate of insurance form. The insurance certificates shall provide that: (1) 
Qwest is named as an additional insured; (2) thirty (30) calendar days prior written notice of 
cancellation of, or material change or exclusions in, the policy to which the certificates relate 
shall be given to Qwest; (3) certification that underground hazard overage (commonly 
referred to as “U” coverage) is part of the coverage; and (4) the words “pertains to all 
operations and projects performed on behalf of the certificate holder” are included in the 
description portion of the certificate. The CLEC shall not commence work hereunder until the 
obligations of the CLEC with respect to insurance have been fulfilled. The fulfillment of such 
obligations shall not relieve the CLEC of any liability hereunder or in any way modify the 
CLEC’s obligations to indemnify Qwest. 

5.6 Whenever any work is performed requiring the excavation of soil or use of heavy machinery 
within fifty (50) feet of railroad tracks or upon railroad right-of-way, a Railroad Protective 
Liability Insurance policy will be required. Such policy shall be issued in the name of the 
Railroad with standard limits of Two Million Dollars ($2,000,000.00) per occurrence combined 
single limit for bodily injury, property damage or physical damage to property with an 
aggregate limit of Six Million Dollars ($6,000,000.00). In addition, said policy shall name 
Qwest and the CLEC/SubCLEC on the declarations page with respect to its interest in these 
specific job. Said insurance policy shall be in form and substance satisfactory both to the 
Qwest and the Railroad and shall be delivered to and approved by both parties prior to the 
entry upon or use of the Railroad Property. 

5.7 Whenever any work must be performed in the Colorado State Highway right-of-way, policies 
and certificates of insurance shall also name the State of Colorado as an additional insured. 
Like coverage shall be furnished by or on behalf of any subcontractor. Copies of said 
certificates must be available on site during the performance of the work. 



6. CONSTRUCTION AND MAINTENANCE OF FACILITIES. 

6.1 Qwest retains the right, in its sole judgment, to determine the availability of space on 
Poles/lnnerduct. When modifications to a Qwest spare conduit include the placement of 
innerduct, Qwest retains the right to install the number of innerducts required to occupy the 
conduit structure to its full capacity. In the event Qwest determines that rearrangement of the 
existing facilities on Poles/lnnerduct is required before CLEC’s Facilities can be 
accommodated, the cost of such modification will be included in the CLEC’s nonrecurring 
charges for the associated Poledlnnerduct Order. 

6.2 CLEC shatl be solely responsible for obtaining the necessary underlying legal authority to 
occupy PolesAnnerduct on governmental, federal, Native American, and private rights of way, 
as applicable, and Qwest does not warrant or represent that providing CLEC with access to 
the PoIesAnnerduct in any way constitutes such legal right. The CLEC shall obtain any 
necessary permits, licenses, bonds, or other legal authority and permission, at the CLEC’s 
sole expense, in order to perform its obligations under this Agreement. The CLEC shall 
contact all owners of public and private rights-of-way, as necessary, to obtain written 
permission required to perform the work prior to entering the property or starting any work 
thereon and shall provide Qwest with written documentation of such legal authority prior to 
placement of its facilities on or in the PolesAnnerduct. The CLEC shall comply with all 
conditions of rights-of-way and Orders. 

6.3 CLEC’s Facilities shall be placed and maintained in accordance with the requirements and 
specifications of the current applicable standards of Bellcore Manual of Construction 
Standards, the National Electrical Code, the National Electrical Safety Code, and the rules 
and regulations of the Occupational Safety and Health Act, all of which are incorporated 
herein by reference, and any governing authority having jurisdiction of the subject matter of 
this Agreement. Where a difference in specifications exists, the more stringent shall apply. 
Failure to maintain Facilities in accordance with the above requirements shall be Cause as 
referenced in Section 3 to this Agreement for termination of the Order in question. 
Termination of more than two (2) Orders in any twelve-month period pursuant to the 
foregoing sentence shall be Cause as referenced in Section 3 for termination of this 
Agreement. Qwest’s procedures governing its standard maintenance practices shall be 
made available upon request for public inspection at the appropriate Qwest premises. 
CLEC’s procedures governing its standards maintenance practices for Facilities shall be 
made available to Qwest upon written request. CLEC shall within thirty (30) days comply 
and provide the requested information to Qwest to bring their facilities into compliance with 
these terms and conditions. 

6.4. In the event of any service outage affecting both Qwest and CLEC, repairs shall be 
effectuated on a priority basis as established by local, state or federal requirements, or where 
such requirement do not exists, repairs shall be made in the following order: electrical, 
telephone (local), telephone (long distance), and cable television, or as mutually agreed to by 
the users of the effected Poleshnerduct. 

6.5 In the event of an infrastructure outage, the CLEC should contact their Network Maintenance 
Center at 1-800-223-7881 or the CLEC may contact their Account Manager at the 
Interconnect Service Center. 

7. MODIFICATION TO EXISTING POLESANNERDUCT. 

7.1. If CLEC requests Qwest to replace or modify existing Poles/lnnerduct to increase its strength 
or capacity for the benefit of the CLEC and Qwest determines in its sole discretion to provide 
the requested capacity, the CLEC shall pay Qwest the total replacement cost, Qwest’s cost 
to transfer its attachments, as necessary, and the cost for removal (including destruction 

a 



fees) of any replaced PolesAnnerduct, if such is necessary. Ownership of new 
Poles/lnnerduct shall vest in Qwest. To the extent that a modification is incurred for the 
benefit of multiple parties, CLEC shall pay a proportionate share of the total cost as outlined 
above, based on the ratio of the amount of new space occupied by the Facilities to the total 
amount of space occupied by all parties joining the modification. Modifications that occur in 
order to bring Poleshnerduct into compliance with applicable safety or other requirements 
shall be deemed to be for the benefit of the multiple parties and CLEC shall be responsible 
for its pro rata share of the modification cost. Except as set forth herein, CLEC shall have no 
obligation to pay any of the cost of replacement or modification of Poles/lnnerduct requested 
solely by third parties. 

7.2 Written notification of modification initiated by or on behalf of Qwest shall be provided to 
CLEC at least sixty (60) days prior to beginning modifications if such modifications are not 
the result of an emergency situation. Such notification shall include a brief description of the 
nature and scope of the modification. If CLEC does not rearrange its facilitates within sixty 
(60) days after receipt of written notice from Qwest requesting such rearrangement, Qwest 
may perform or cause to have performed such rearrangement and CLEC shall pay for cost 
thereof. No such notice shall be required in emergency situations or for routine maintenance 
of Poles/lnnerduct. 

8. INSPECTION OF FACILITIES. Qwest reserves the right to make final construction, subsequent and 
periodic inspections of CLEC’s facilities occupying the Poleshnerduct system. CLEC shall 
reimburse Qwest for the cost of such inspections except as specified in Section 8 hereof. 

8.1. CLEC shall provide written notice to Qwest, at least fifteen (15) days in advance, of the 
locations where CLEC’s plant is to be constructed. 

8.3. 

8.4. 

8.5. 

The CLEC shall forward Exhibit A, entitled “Pulling In Report” attached hereto and 
incorporated herein by this reference, to Qwest within five (5 )  business days of the date(s) of 
the occupancy. 

Qwest shall provide written notification to CLEC within seven (7) days of the date of 
completion of a final construction inspection. 

Where final construction inspection by Qwest has been completed, CLEC shall be obligated 
to correct non-complying conditions within thirty (30) days of receiving written notice from 
Qwest. In the event the corrections are not completed within the thirty (30)-day period, 
occupancy authorization for the Poles/lnnerduct system where non-complying conditions 
remain uncorrected shall terminate immediately, regardless of whether CLEC has energized 
the facilities occupying said Poles/lnnerduct system, unless Qwest has provided CLEC a 
written extension to comply. CLEC shall remove its facilities from said PolesAnnerduct in 
accordance with the provisions set forth in Section 10 of this Agreement. No further 
occupancy authorization shall be issued to CLEC until such non-complying conditions are 
corrected or until CLEC’s facilities are removed from the PoleKonduit system where such 
non-complying conditions exist. If agreed to in writing, by both parties, Qwest shall perform 
such corrections and CLEC shall pay Qwest the cost of performing such work. Subsequent 
inspections to determine if appropriate corrective action has been taken my be made by 
Qwest. 

Once the CLECs facilities occupy Qwest PolesAnnerduct system and Exhibit A has been 
received by Qwest, Qwest may perform periodic inspections. The cost of such inspections 
shall be borne by Qwest, unless the inspection reveals any violations, hazards, or conditions 
indicating that CLEC has failed to comply with the provisions set forth in this Agreement, in 
which case the CLEC shall reimburse Qwest for full costs of inspection, and re-inspection to 
determine compliance as required. A CLEC representative may accompany Qwest on field 



9. 

10. 

11. 

inspections scheduled specifically for the purpose of inspecting CLEC’s Facilities; however, 
CLEC’s costs associated with its participation in such inspections shall be borne by CLEC. 
Qwest shall have no obligation to notify CLEC, and CLEC shall have no right to attend, any 
routine field inspections. 

8.6. The costs of inspections made during construction and/or the final construction survey and 
subsequent inspection shall be billed to the CLEC within thirty (30) days upon completion of 
the inspection. 

8.7. Final construction, subsequent and periodic inspections or the failure to make such 
inspections, shall not impose any liability of any kind upon Qwest, and shall not relieve CLEC 
of any responsibilities, obligations, or liability arising under this Agreement. 

UNAUTHORIZED FACILITIES 

9.1 If any facilities are found attached to Poles/lnnerduct for which no Order is in effect, Qwest, 
without prejudice to any other rights or remedies under this Agreement, shall assess an 
unauthorized attachment administrative fee of Two Hundred Dollars ($200.00) per 
attachment per Pole or innerduct run between manholes, and require the CLEC to submit in 
writing, within ten (1 0) day after receipt of written notification from Qwest of the unauthorized 
occupancy, a Poles/lnnerduct application. If such application is not received by Qwest within 
the specified time period, the CLEC will be required to remove its unauthorized facility within 
ten (10) days of the final date for submitting the required application, Qwest may remove the 
CLEC’s facilities without liability, and the cost of such removal shall be borne by the CLEC. 

9.2 For the purpose of determining the applicable charge, the unauthorized Poles/lnnerduct 
occupancy shall be treated as having existed for a period of five (5) years prior to its 
discovery, and the charges, as specified in Section 4, shall be due and payable forthwith 
whether or not CLEC is ordered to continue the occupancy of the Poles/lnnerduct system. 

9.3. No act or failure to act by Qwest with regard to an unauthorized occupancy shall be deemed 
to constitute the authorization of the occupancy; any authorization that may be granted 
subsequently shall not operate retroactively or constitute a waiver by Qwest of any of its 
rights of privileges under this Agreement or otherwise. 

REMOVAL OF FACILITIES. Should Qwest, under the provisions of this Agreement, remove 
CLEC’s Facilities from the Poledlnnerduct covered by any Order (or otherwise), Qwest will deliver 
the Facilities removed upon payment by CLEC of the cost of removal, storage and delivery, and all 
other amounts due Qwest. If payment is not received by Qwest within thirty (30) days, CLEC will be 
deemed to have abandoned such facilities, and Qwest may dispose of said facilities as it determines 
to be appropriate. If Qwest must dispose of said facilities, such action will not relieve CLEC of any 
other financial responsibility associated with such removal as provided herein. If CLEC removes its 
Facilities from Poles/lnnerduct for reasons other than repair or maintenance purposes, the CLEC 
shall have no right to replace such facilities on the Poles/lnnerduct until such time as all outstanding 
charges due to Qwest for previous occupancy have been paid in full. CLEC shall submit Exhibit B, 
entitled “Notification of Surrender of Modification of Conduit Occupancy License by CLEC,” or 
Exhibit C, entitled “Notification of Surrender of Modification of Pole Attachment by CLEC,” each as 
attached hereto, advising Qwest as to the date on which the removal of Facilities from each 
Poles/lnnerduct has been completed. 

INDEMNIFICATION AND LIMITATION OF LIABILITIES. CLEC shall indemnify and hold harmless 
Qwest, its owners, parents, subsidiaries, affiliates, agents, directors, and employees against any and 
all liabilities, claims, judgments, losses, orders, awards, damages, costs, fines, penalties, costs of 
defense, and attorneys’ fees (“Liabilities”) to the extent they arise from or in connection with: (1) 
infringement, or alleged infringement, of any patent rights or claims caused, or alleged to have been 



caused. by the use of any apparatus, appliances, equipment, or parts thereof, furnished, installed or 
utilized by the CLEC; (2) actual or alleged fault or negligence of the CLEC, its officers, employees, 
agents, subcontractors and/or representatives: (3) furnishing, performance, or use of any material 
supplied by CLEC under this Contract or any product liability claims relating to any material supplied 
by CLEC under this Contract; (4) failure of CLEC, its officers, employees, agents, subcontractors 
and/or representatives to comply with any term of this Contract or any applicable local, state, or 
federal law or regulation, including but not limited to the OSH Act and environmental protection laws; 
(5) assertions under workers’ compensation or similar employee benefit acts by CLEC or its 
employees, agents, subcontractors, or subcontractors’ employees or agents; (6) the acts or 
omissions (other than the gross negligence or willful misconduct) of Qwest, its officers, employees, 
agents, and representatives, except as otherwise provided in paragraphs 1 1.3 and 1 1.4 below; 
and/or, (7) any economic damages that may rise, including damages for delay or other related 
economic damages that the Qwest or third parties may suffer or allegedly suffer as a result of the 
performance or failure to perform work by the CLEC. If both Qwest and the CLEC are sued as a 
result of or in connection with the performance of work arising out of this Contract, the parties hereby 
agree that the defense of the case (including the costs of the defense and attorneys’ fees) shall be 
the responsibility of the CLEC, if Qwest desires. Qwest shall give the CLEC reasonable written 
notice of all such claims and any suits alleging such claims and shall furnish upon the CLEC’s 
request and at the CLEC’s expense all information and assistance available to the Qwest for such 
defense. The parties shall employ Article 13, Dispute Resolution, to resolve any dispute concerning 
the proportional fault and liability after the underlying case is terminated. 

@ 

11.1 IF WORK IS PERFORMED IN THE STATE OF WASHINGTON UNDER THIS GENERAL 
CONTRACT, THE CLEC ACKNOWLEDGES AND AGREES THAT THIS 
INDEMNIFICATION OBLIGATION SHALL INCLUDE, BUT IS NOT LIMITED TO, ALL 
CLAIMS AGAINST QWEST BY AN EMPLOYEE OR FORMER EMPLOYEE OF THE 
CLEC, AND THE CLEC EXPRESSLY WAIVES ALL IMMUNITY AND LIMITATION ON 
LIABILITY UNDER ANY INDUSTRIAL INSURANCE ACT, OTHER WORKERS’ 
COMPENSATION ACT, DISABILITY BENEFIT ACT, OR OTHER EMPLOYEE BENEFIT 
ACT OF ANY JURISDICTION WHICH WOULD OTHERWISE BE APPLICABLE IN THE 
CASE OF SUCH A CLAIM. 

11.2 Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE 
OTHER FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL 
DAMAGES OF ANY KIND, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF USE, 
LOSS OF BUSINESS OR LOSS OF PROFIT; provided, however, there shall be no 
limitation on a party’s liability to the other for any fines or penalties imposed on the other 
party by any court of competent jurisdiction or federal, state or local administrative 
agency resulting from the failure of the party to comply with any term or condition of this 
Contract or any valid and applicable law, rule or regulation. 

11.3 FOR ANY WORK PERFORMED IN ARIZONA, IDAHO, SOUTH DAKOTA, UTAH OR 
WASHINGTON, SECTION 1 l(6) SHALL NOT EXTEND TO THE SOLE NEGLIGENCE 
OF QWEST BUT SHALL EXTEND TO THE NEGLIGENCE OF QWEST WHEN 
CONCURRENT WITH THAT OF THE CLEC. 

11.4 FOR ANY WORK PERFORMED IN THE STATES OF MINNESOTA, NEBRASKA, NEW 
MEXICO, OR OREGON, ARTICLE 1 1  SHALL NOT APPLY, EXCEPT THAT 
SECTION 1 1  SHALL APPLY FOR WORK PERFORMED IN MINNESOTA FOR 
MAINTENANCE OR REPAIR OF MACHINERY, EQUIPMENT, OR OTHER SUCH 
DEVICES, USED AS PART OF A MANUFACTURING, COVERING, OR OTHER 
PRODUCTION PROCESS INDULGING ELECTRIC, GAS, STEAM, AND TELEPHONE 
UTILITY EQUIPMENT USED FOR PRODUCTION, TRANSMISSION, OR 
Dl STRl BUTlON PURPOSES . 



12. FORCE MAJEURE 

12.1 The CLEC shall be excused from its performance as to any Order if prevented by acts or 
events beyond the CLEC’s reasonable control including extreme weather conditions, strikes, 
fires, embargoes, actions of civil or military law enforcement authorities, acts of God, or acts 
of legislative, judicial, executive, or administrative authorities. 

12.2 If such contingency occurs, Qwest may elect: 

12.2.1 To terminate this Agreement as to the Order in question; or 

12.2.2 To terminate already-assigned specific work assignment(s) the CLEC is unable to 
perform, or any part thereof, and to assign new specific work assignments to other 
parties for the duration of the cause of the delay; or 

12.2.3 To suspend already-assigned specific work assignment(s) the CLEC is unable to 
perform, or any part thereof, for the duration of the cause of the delay: and to assign 
new specific work assignments to other parties for the duration of the cause of the 
delay. 

12.3 Qwest shall be deemed to have elected Section 12.2.3 above unless written notice of 
termination is given by Qwest after the contingency occurs. With respect to Qwest’s election 
of Section 12.2.3 above: 

12.3.1 Qwest shall give the CLEC written notice of the work to be performed by such 
other party prior to its performance and shall deduct from the CLEC’s price the 
cost of the work or services actually performed by such other parties. 

12.3.2 The CLEC shall resume performance, and complete any work not performed 
or to be performed by another party, once the delaying cause ceases. 

12.3.3 If appropriate, at the Qwest’s discretion, the time for completion of specific 
work assignment(s) shall be extended up to the length of time the contingency 
endured. 

12.4 Qwest shall be excused from its performance if prevented by acts or events beyond the 
Qwest’s reasonable control including extreme weather conditions, strikes, fires, embargoes, 
actions of civil or military law enforcement authorities, acts of God, or acts of legislative, 
judicial, executive, or administrative authorities. 

13. DISPUTE RESOLUTION. 

13.1. Other than those claims over which a regulatory agency has exclusive jurisdiction, all claims, 
regardless of legal theory, whenever brought and whether between the parties or between 
one of the parties to this Agreement and the employees, agents or affiliated businesses of 
the other patty, shall be resolved by arbitration. A single arbitrator engaged in the practice of 
law and knowledgeable about telecommunications law shall conduct the arbitration in 
accordance with the then current rules of the American Arbitration Association (“AAA) unless 
otherwise provided herein. The arbitrator shall be selected in accordance with AAA 
procedures from a list of qualified people maintained by AAA. The arbitration shall be 
conducted in the regional AAA off ice closest to where the claim arose. 

13.2. All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall 
be final and binding and judgment may be entered in any court having jurisdiction thereof. 



13.3. Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. 
Sections 1-16) shall govern and control with respect to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the 
party filing the action shall pay the other party’s costs and expenses incurred in seeking such 
stay or compelling arbitration, including reasonable attorney’s fees. 

13.4. 

14. LAWFULNESS. This Agreement and the parties’ actions under this Agreement shall comply with all 
applicable federal, state, and local laws, rules, regulations, court orders, and governmental agency 
orders. Any change in rates, charges or regulations mandated by the legally constituted authorities 
will act as a modification of any contract to that extent without further notice. This Agreement shall be 
governed by the laws of the state where Poles/lnnerduct is provided. Nothing contained herein shall 
substitute for or be deemed a waiver of the parties’ respective rights and obligations under 
applicable federal, state and local laws, regulations and guidelines, including (without limitation) 
Section 224 of the Communications Act of 1934, as amended (47 U.S.C. 224). The CLEC 
represents that it is a certified Competitive Local Exchange Carrier or otherwise has the legal right, 
pursuant to 47 U.S.C. 224 to attach to Qwest’s pole pursuant to the terms thereof. The CLEC 
acknowledges that Qwest will rely on the foregoing representation, and that if such representation is 
not accurate, this Agreement shall be deemed void ab initio, except for Article 9 hereof, for which 
CLEC shall remain fully liable. 

15. SEVERABILITY. In the event that a court, governmental agency, or regulatory agency with proper 
jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, this 
Agreement, or that provision of the Agreement to the extent it is unlawful, shall terminate. If a 
provision of this Agreement is terminated but the parties can legally, commercially and practicably 
continue without the terminated provision, the remainder of this Agreement shall continue in effect. * 

16. GENERAL PROVISIONS. 

16.1 Failure or delay by either party to exercise any right, power, or privilege hereunder, shall not 
operate as a waiver hereto. 

16.2 This Agreement shall not be assignable by CLEC without the express written consent of 
Qwest, which shall not be unreasonably withheld. Assignment of this Agreement by CLEC to 
CLEC’s subsidiary or affiliate shall be presumed to be reasonable; provided, however, that 
CLEC must obtain Qwest’s consent in any event. 

16.3 This Agreement benefits CLEC and Qwest. There are no third party beneficiaries. 

16.4 This Agreement constitutes the entire understanding between CLEC and Qwest with respect 
to Setvice provided herein and supersedes any prior agreements or understandings. 



The parties hereby execute and authorize this Agreement as of the latest date shown below: 

@ CLEC Qwest Corporation 

Signature 

Name Typed or Printed 

Title 

Signature 

JOHN CARVETH 
Name Typed or Printed 

PRODUCT MANAGER 
Title 

Date Date 

Address for Notices ' Address for Notices 

' ' Qwest Corporation 
1801 California, Rm. 2330 ! I  

i i  
Denver, CO 80202 

I '  
1 Contact: JOHN CARVETH 

' I  

I 
Contact: 
Phone: 1 i Phone: 303-896-0789 
FAX: FAX: 303-896-9022 



EXHIBIT A 
PULLING IN REPORT 

This report is to be completed by the CLEC when fiber cable is placed into innerduct. 

Send to: 
20- 

E. Skinner. Qwest Corp 
6912 S. Quentin St, Suite 201 
Enqlewood, CO 801 12 

This is to advise you that pursuant to General Agreement No. granted to us 
under the terms of the lnnerduct Agreement dated 
the following cable into the following ducts. 

, 20- we have completed installation of 

Municipality 

Location 
From To 
Manhole at Manhole at 

Receipt c 

Cable and 
Equipment Installed 

Name of CLEC 

By: 
Title: 

the above report is hereby acknowledged 120-. 

Qwest Corporation 

By : 
Title: 

1. Reports shall be submitted in duplicate. 

2. A complete description of all facilities shall be given, including a print showing the locations, 
quantities, sizes and types of all cables and equipment. 

3. Sketch to be furnished showing duct used. Must be same duct assigned to Licensee by Licensor as 
shown on Exhibit -, unless a change has been previously authorized in writing by Licensor. 



EXHIBIT B 

CONDUIT LOCATION 

O C L E C :  

LIC. NO. & SURRENDER OR DATE 
DATE MOD I FI CATION FAC. RMVD.OR 

MODIFIED 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF CONDUIT OCCUPANCY ORDER BY CLEC 

Return to: 
E. Skinner, Qwest Corp 

6912 S. Quentin, Suite 201 
Englewood, CO 801 12 

i I i 

In accordance with the terms and conditions of this Agreement between us, dated 

modified as indicated in Licensee’s prior notification to Licensor, dated 

f - 1  20 

I 2 0 J  
notice is hereby given that the licenses covering occupancy of the following conduit are surrendered (and/or 

effective 

I - 1  

Name of Licensor 

Date Notification Received 

Date Modification Accepted 

. BY 
Discontinued: 

Name of Co- Provider 

Title 

Total duct footage 



EXHIBIT C 

1. 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF POLE AlTACHMENT ORDER BY CLEC 

Return to: 
O C L E C :  

E. Skinner, Qwest Corp 
6912 S. Quentin, Suite 201 

Englewood, CO 801 12 

POLE NO. ASSOC. POLE LIC. NO. & j SURRENDER OR DATEFAC. 1 
NO. DATE 1 MODIFICATION RMVD OR 

, MODIFIED 
I 1 L G S -  i 

In accordance with the terms and conditions of the Agreement between Qwest and CLEC, dated 
,20-, notice is hereby given that the licenses covering attachments to the following poles and/or 

anchors, and/or utilization of anchor/guy strand is surrendered (or modified as indicated in CLEC’s prior 
notification to Qwest, dated ,20-) effective 

Date Notification Received 
Date Modification Received 

By: Name of CLEC 

Discontinued: 
Poles 
Anchors 

By: 

Anchor/Guy Strands Its: 



AlTACHMENT 4 
FORM OF ACCESS AGREEMENT 

After recording, please return to: 

E. Skinner 
Owest Joint Use Group PDR, Suite 201 
6912 S Ouentin, Englewood, CO 80112 

ACCESS A G R EE R 1 ENT 

THIS ACCESS AGREEMENT (this “Agreement”) is made as of the - day of , 2000, by 
and between QWEST CORPORATION, a Colorado corporation, successor in interest to U S WEST 
COMMUNICATIONS, INC., a Colorado corporation (“Grantor”), whose address is 

7 and , a 
, whose address is 

(“Grantee”). 

R E C I T A L S  

A. This Agreement relates to certain real property (the “Property”) located in the County of 
(the “County”), State of (the “State”). 

B. A copy of an agreement purporting to grant to Grantor certain rights to use the Property, as 
described therein (the “Easement Rights”), is attached as Exhibit A (the ”Right of Way Areement”). 

C. Pursuant to 42 U.S.C. $5 224 and 25 1 (b)(S), Grantor, as a Local Exchange Carrier, is required 
to provide access to rights-of-way to a requesting telecommunications canier, as defined in 42 U.S.C. 8 224. 
Grantee is a telecommunications carrier that has requested access to Grantor‘s Easement Rights. To comply 
with the aforementioned legal requirement, Grantor has agreed to share with Grantee its Easement Rights, if 
any, relating to the Property, to the extent Grantor may legally convey such an interest. 

D. Subject to the consent of the owner of the Property (“Owner“) and on the other terms and 
conditions set forth in  this Agreement, Grantor has agreed to convey to Grantee, without any representation 
or warranty, the right to use the Easement Rights. and Grantee has ag-eed to accept such conveyance. 

NOW, THEREFORE, for Ten Dollars ($10.00) and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows: 



1 .  Grant of Right of Access. Grantor hereby conveys to Grantee and its Authorized 
Users (as defined below) a non-exclusive, perpetual right to access and use the Easement Rights, 
which right shall be expressly (a) subject to. subordinate to, and limited by the Right of Way 
Agreement, and (b) subject to the terms and conditions hereof. As used in this Agreement, 
”Authorized Users” of Owner, Grantor and Grantee shall mean Owner, Grantor or Grantee. as 
applicable, their respective Affiliates and agents, licensees, employees, and invitees, including, 
without limitation, contractors, subcontractors. consultants, suppliers, public emergency vehicles, 
shipping or delivery vehicles, or construction Lrehicles. “Affiliates” means, with respect to any 
Person, any Person that controls, is controlled by or is under common control with such Person, 
together with its and their respective members, partners, venturers, directors, officers, 
stockholders, agents, employees and spouses. A Person shall be presumed to have control when 
it possesses the power, directly or indirectly, to direct. or cause the direction of, the management 
or policies of another Person, whether through ownership of voting securities, by contract, or 
otherwise. “Person” means an individual, partnership, limited liability company, association, 
corporation or other entity. 

2. Grantor‘s Reserved Rights. Grantor reserves to itself and its Authorized Users the 
right to use the Easement Rights for any purpose not incompatible with the rights conveyed to 
Grantee by this Ageement. 

3. Conditions Precedent to Effectiveness of Agreement. This Agreement is expressly 
conditioned on the following: 

a. Consent bv Owner. Grantee shall obtain, at its sole cost and expense, a written 
consent from Owner in the fonn attached (the ”Consent“). The Consent provides. among 
other things, that Owner shall give notice to Grantor of an! defiult under the Right of 
Way Agreement and the opportunity to cure such default. 

b. Recordation of Ageement. If‘ the ltizht-of’-!! :I\ l ~ r x w t e n t  hiis been 
pub1icl.r recor.ciec1,-Grantee shall be responsible for awxin,e that the Agreement is in  
appropriate form for recording in the real property records of the County, shall pay for 
the recording thereof, and shall provide a copy of the recorded Asreenlent to Grantor at 
the address set forth above. An executed and acknowledged Conwnt and a legible copy 
of the Right of Way Agreement must be attached to the Agreement when recorded or the 
Agreement shall not be effective. 

c. Payment of Costs and Expenses. Grantee shall pa) to or reimburse Grantor 
for all costs and expenses, including reasonable attorneys‘ fees. relating to Grantor‘s 
execution and delivery of this Agreement. 

4. Grantee‘s Representations and Warranties. Grantee represents and warrants to 
Grantor that: 

a. Authority. Grantee is a , duly formed and validly existing under 
the laws of the State of . All necessary action has been taken by Grantee 
to execute and deliver this Agreement and to perform the obligations set forth hereunder. 
Grantee is a “telecommunications carrier” as that term is defined in 42 U.S.C. 9 224. 



b. Due Diligence. Grantee acknowledges and agrees that neither Grantor nor any 
agent, employee, attorney, or representative of Grantor has made any statements, 
agreements, promises, assurances, representations, or warranties, whether in this 
Agreement or otherwise and whether express or implied, regarding the Right of Way 
Agreement or the Easement Rights or the assipability or further granting thereof, or title 
to or the environmental or other condition of the Property. Grantee further acknowledges 
and agrees that Grantee has examined and investigated to its full satisfaction the physical 
nature and condition of the Property and the Easement Rights and that it is acquiring the 
Easement Rights in an "AS IS, WHERE IS" condition. Grantee expressly waives all 
claims for damages by reason of any statement, representation, warranty, assurance, 
promise or agreement made, if any. 

5. Grantee's Covenants. 

a. Compliance with Right of Wav Ageement. Grantee agrees that the rights 
granted by Grantor hereunder are expressly subject to, subordinate to, and limited by the 
Right of Way Agreement, and Grantee further agrees to comply in all respects with the 
terms and conditions of the Right of Way Ageement as they apply to the holder or user 
of the Easement Rights. In the event Grantee fails to observe or perform any of its 
obliytions under the Right of Wa!, Ap-eement. Grantor shall have the right, but not the 
obliption, to perform or observe such obligation to the extent that such obligation can be 
observed or performed by Grantor. 

b. Compliance with Laws. Grantee agees to use the Property and the Easement 
Rights in compliance with all applicable laws. 

c. No Further Grant. Grantee shall not grant to any Person other than Grantee's 
Authorized Users the right to use the Easement Rights without the prior written consent 
of Grantor, which consent may be ,oranted or uithheld in Grantor's sole discretion. 

d. Non-Interference. Grantee agrees that it will not interfere with Grantor's or 
Grantor's Authorized Users' use of the Easement Rights and will not take any action or 
fail to take any action that would negatively affect the Easement Rights or cause or 
contribute to the termination of the Right of Way Agreement. 

6. Indemnification. Grantee hereby agrees to indemnify, defend and hold Owner, 
Grantor and their respective Affiliates harmless from and against any and a11 claims, judgments, 
damages. liabilities, penalties, fines. suits. causes of action. costs of settlement, and expenses 
(including, without limitation, reasonable attorneys' fees 1 which may be imposed upon or 
incurred by Grantor or its Authorized Users, or any of them, arising from, relating to or caused 
by Grantee's breach of this Agreement or the use. or the use by any of Grantee's Authorized 
Users, of the Easement Rights. In addition to the indemnity obligations described above, in the 
event that any act or omission of Grantee or Grantee's Authorized Users causes, directly or 
indirectly, and without reference to any act or omission of Owner, Grantor or their respective 
Authorized users, the termination or revocation of the Easement Rights, Grantee shall be liable to 
Grantor for all costs incurred in connection with (a )  acquiring replacement Easement Rights over 
the Property or over other suitable Property, as determined in Grantor's sole judgment (the 0 



"Replacement Easement"), (b) the fully-loaded cost of constructing replacement facilities over 
the Replacement Easement, (c) the cost of removing its facilities and personal property from the 
Property, if required by the Right of Way Agreement, and (d) any other costs of complying with 
the Right of Way Agreement, including, without limitation, reasonable attorneys' fees. Grantee 
shall pay all such amounts within ten (10) days of receipt of any invoice for such costs delivered 
to Grantee by Owner, Grantor or their respective Authorized Users. 

7. Condemnation. If any action is taken whereby the Right of Way Agreement or any 
part of the Easement Rights are temiinated. relocated or otherwise affected, by any taking or 
partial taking by a governmental authority or otherwise, then such any compensation due or to be 
paid to the holder of the Easement Rights due to such occurrence shall belong solely to Grantor. 

8. Severable Provisions. If any term of this Agreement shall, to any extent, be invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and each term of 
this Agreement shall be valid and enforceable to the fullest extent permitted by law. 

9. Default; Remedies. ( a )  If Grantee files a petition in bankruptcy, or a petition is 
bankruptcy is filed against Grantee, which is not dismissed on or before fifteen (15) days after 
such filing, or ( b )  in the event of Grantee's breach or threatened breach of any term. covenant or 
condition of this Agreement, then Grantor shall ha\.e. in addition to all other legal and equitable 
remedies, the right to (x)  terminate this Agreement, (y )  enforce the provisions hereof by the 
equitable remedy of specific performance. or (z) enjoin such breach or threatened breach by 
injunctive action, all without the necessity of proof of actual damages or inadequacy of any legal 
remedy. Grantee agrees to pay all costs of enforcement of the obligations of Grantee hereunder, 
including reasonable attorneys' fees and all costs of suit, in case it becomes necessary for 
Grantor to enforce the obligations of Grantee hereunder. kvhether suit be brought or not, and 
whether through courts of original jurisdiction. as ~ v l l  as in courts of appellate jurisdiction, or 
through a bankruptcy court or other legal proceedings. 

10. Bindine Effect. This Agreement shall be binding on and inure to the benefit of the 
parties hereto and their respective successors and ajsigns. This Agreement may be assigned at 
any time in whole or in  part by Grantor. 

1 1 .  No Dedication. Nothing contained in this Agreement shall constitute a gift or 
dedication of any portion of the Easement Rights to the general public or for any public purpose 
whatsoever. There are no intended third-party beneficiiiries to this Agreement. 

12. Grantor's Waiver of Confidentiality. In the event that Owner properly executes the 
Consent, Grantor hereby waives any right to keep the terms and conditions of the Right of Way 
Agreement confidential, except for any dollar amounts in the Right of Way Agreement, which 
rights Grantor expressly reserves. Grantor's waiver of rights. subject to the limitation set forth 
above, is intended to be effective whether or not such right to confidentiality is expressly set 
forth in the Right of Way Agreement or elsewhere or may have been agreed to orally, and 
Grantor further covenants not to assert any claim or commence any action, lawsuit, or other legal 
proceeding against Owner or Grantee, based upon or arising out of Grantor's alleged right to 
confidentiality relating to the Right of Way Agreement, except in the event of disclosure of 
dollar amounts in the Right of Way Agreement. Grantor's waiver is expressly conditioned on 



Owner's u.ai\.er of Owner's confidentiality rights, as set forth in the Consent, which is a part 
hereof. In the event that Owner does not waive its rights to confidentiality by executing the 
Consent in the form attached hereto, or if the person executing the Consent does not have the 
legal right to bind the Owner, Grantor reserves the right ( a )  to enforce the confidentiality 
provisions of the Right of Way Agreement, and/or (b)  to maintain an action for damages, 
including, without limitation, consequential damages, arising from the breach of such 
confidentiality provisions, against any party, including, without limitation, against Grantee or 
against any Person improperly executing the Consent. In any event, Grantor reserves its right to 
(a) to enforce the confidentiality provisions of the Right of Way Agreement as to any dollar 
amounts set forth in such Right of Way Agreements, and/or (b) to maintain an action for 
damages, including, without limitation, consequential damages, arising from the disclosure of the 
dollar amounts in any Right of Way Agreement. against any party, including, without limitation, 
against Grantee or against any Person improperly executing the Consent. 

13. Notices. All notices to be given pursuant to this Agreement shall be deemed 
delivered (a )  when personally delivered, or (b)  three (3 )  business days after being mailed postage 
prepaid, by United States certified mail, return receipt requested, or (c) one business day after 
being timely delivered to an overnight express courier service such as Federal Express which 
provides for the equivalent of a return receipt to the sender, to the above described addresses of 
the parties hereto, or to such other address as a party may request in a writing complying with the 
provisions of this Section. 

13. Modification: Counterparts. This Agreement may not be amended, modified or 
changed, nor shall any waiver of any provision hereof be effective, except by an instrument in 
writing and s i p e d  by the party against whom enforcement of any amendment, modification, 
change or waiver is sousht. This Agreement may be executed in any number of counterparts, all 
of which shall constitute but one and the same document. 

15. Controlline Law. This Agreement shall be governed by and construed in accordance 
with the laws of the State. 

16. Waiver of Jurv Trial. THE PARTIES HEREBY IRREVOCABLY WAIVE, TO 
THE FULLEST EXTENT OF APPLICABLE LAW, ALL RIGHT TO TRIAL BY JURY 
IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR 
RELATING TO THIS AGREEMENT. 

[Sicnature pages follow 1 



EXECUTED as of the date first written above. 

Witnessed by: 

GRANTOR: 

QWEST CORPORATION, a Colorado corporation, 
successor in interest to 
U S WEST COMMUNICATIONS, INC., 
a Colorado corporation 

By: 
Name: 
Title: 

) ss: 
STATE OF ) 

COUNTY OF ,I 

The foregoing instrument was acknowledged before me this - day of 
,2000, by as 

of QWEST CORPORATION, a 
Colorado corporation. 

Witness my hand and official seal. 

(SEAL) 

Notary Public 
My Commission Expires: 



EXECUTED as of the date first written above. 

GRANTEE: 

Witnessed by: 

Name: 
Title: 

) ss: 
STATE OF ) 

COUNTY OF 1 

The foregoing instrument was acknowledged before me this - day of 
,2000, by 3s 

of 
. a  

Witness m y  hand and official seal. 

(SEAL) 

Notary Public 
M18 Commission Expires: 



CONSENT REGARDING ACCESS AGREEMENT 

THE UNDERSIGNED, , a  
(“Owner”), whose address is 

, hereby consents to the 
terms of the following paragraphs regarding the foregoing Access Agreement (the “Aoreement”). 
This Consent is attached to and made a part of the Agreement, and capitalized terms used in this 
Consent, if not otherwise defined, have the same meaning as in the Agreement. 

FOR TEN DOLLARS ($10) and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Owner agrees as follows: 

1. Title to Property. Owner represents and warrants either (a )  that Owner is the owner of fee title 
to the Property described in the Right of Way Agreement attached to the Agreement as Exhibit A 
or, if no description of the Property is given in the Right of Way Agreement, then (b) that Owner 
is the grantor, or the successor to or assignee of the grantor, of the Easement Rights under the 
Right of Way Agreement. Owner further represents and warrants that Owner has the legal right 
to execute this Consent, including, without limitation, the right to waive the confidentiality of the 
Right of Way Agreement as set forth in Section 3 of this Consent and the right to bind Owner to 
grant the notice and cure period as set forth in Section 4 of this Consent. 

2. Owner‘s Achnowledgnients. Owner expressly acknowledges that (a) Owner has received and 
reviewed a copy of the foregoing Agreement; (b)  this is a legal document that may affect 
Owner‘s rights and Owner was given the opportunity to have the Agreement and this Consent 
reviewed by Owner‘s attorney; (c )  im Agccineiir i i , t \  been public!\ r ~ ” ~ o r ~ I t ‘ d .  the Agreement, 
with this Consent attached, will be recorded in the real property records of the County and will 
become a public record, and Owner, by signing this Consent, waives any rights it may to keep 
the terms and provisions of the Agreement and the Right of Way Agreement confidential; and 
(d)  Owner understands that it is neither illegal nor a violation of the Right of Way Agreement 
with Grantor for Owner to enter into a right-of-way agreement, including the Agreement, with a 
telecommunications carrier. as defined in 47 U.S.C. $124. such as Grantee. 

a 
1 

3. Owner‘s Waiver of Confidentiality. Owner hereby nraives any right it may have to keep the 
terms and conditions of the Agreement and/or the Right of Way Agreement confidential, whether 
or not such right to confidentiality is expressly set forth in  the Ag-eement, the Right of Way 
Agreement or elsewhere or may have been agreed to orally, and Owner further covenants not to 
assert any claim or commence any action, lawsuit, or other legal proceeding against Grantor or 
Grantee, based upon or arising out of Owner’s alleged right to confidentiality relating to the 
Agreement or the Right of Way Agreement. Owner understands that Qwest does not agree to 
waive the confidentiality of the dollar amounts set forth in any Right of Way Agreement, 
and acknowledges that Owner has no right to provide copies of such Right of Way 
Agreements to any party unless Owner has completely deleted the dollar amounts. 

4. Notice and Cure Period. Notwithstanding anything to the contrary contained in the Right of 
Way Agreement, Owner shall not commence any action or otherwise pursue any right or remedy 
under, or take any steps to terminate, the Right of Way Agreement due to a default by Grantee 



under the terms and provisions of the Right of Way Agreement unless written notice by Owner 
specifying such default is given to Grantor and Grantee. Owner agrees that Grantor shall have 
the light, but shall not be obligated, to cure such default within thirty (30) days after notice, or, if 
such default cannot reasonably be cured in such 30-day period, Grantor shall have the right to 
commence the cure of such default in such 30-day period and thereafter diligently pursue such 
cure until completed. Owner further agrees not to invoke any of its remedies, either express or 
implied, under the Right of Way Agreement, unless such default shall remain uncured following 
such notice and grace period. 

5. Notices. All notices to be given pursuant to this Ageement shall be deemed delivered (a )  
when personally delivered, or (b) three (3) business days after being mailed postage prepaid, by 
United States certified mail, return receipt requested. or ( c )  one business day after being timely 
delivered to an overnight express courier service such as Federal Express which provides for the 
equi\.alent of a return receipt to the sender, to the above described addresses of the parties hereto, 
or to such other address as a party may request in  a writing coniplyin,o with the provisions of this 
Section. 

EXECUTED as of the date first Lvritten above. 

B\  : 
Namc: 
Title: 



STATE OF 1 

INTY OF 1 
) ss: 

The foregoing Consent was acknowledged before me this - day of 
,2000, by as 

Witness niy hand and official seal. 

(SEAL) 

Notary Public 

My Commission Expires: 



CONSENT TO DISCLOSURE 

THE UNDERSIGNED, , a  
(“Owner”), whose address is 

terms of the following paragraphs regarding the attached MDU Agreement (the “Ameement”). 
, hereby consents to the 

FOR TEN DOLLARS ($10) and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Owner agrees as follows: 

1. Title to Property. Owner represents and warrants either (a)  that Owner is the owner of fee title 
to the Property described in the Agreement attached hereto or, if no description of the Property is 
given in the Agreement, then (b) that Owner is the grantor, or the successor to or assignee of the 
grantor, of the Easement Rights, if any. under the Ageement. Owner further represents and 
warrants that Owner has the legal right to execute this Consent, including, without limitation, the 
right to waive the confidentiality of the Agreement as set forth in Section 3 of this Consent. 

2. Owner‘s Acknowledoments. Owner expressly acknowledges that (a)  this is a legal document 
that may affect Owner‘s rights and Owner was given the opportunity to have the Agreement and 
this Consent reviewed by Owner‘s attorney; and (b )  Owner, by signing this Consent, waives any 
rights it may to keep the terms and provisions of the Ageement confidential. 

3. Owner‘s Waiver of Confidentiality. Owner hereby waives any right i t  may have to keep the 
terms and conditions of the Agreement confidential, whether or not such right to confidentiality 
is expressly set forth in the Agreement or else\t’here or may have been agreed to orally, and 
Owner further covenants not to assert any claim or commence any action. lawsuit, or other legal 
proceeding against Grantor or Grantee, based upon or arising out of Owner’s alleged right to 
confidentiality relating to the Agreement. Owner understands that Qwest does not agree to 
waive the confidentiality of the dollar amounts set forth in any Agreement, and 
acknowledges that Owner has no right to provide copies of such Agreements to any party 
unless Owner has completely deleted the dollar amounts. 

4. Notices. All notices to be given pursuant to this Agreement shall be deemed delivered (a) 
when personally delivered, or (b)  three ( 3 )  business days after being mailed postage prepaid, by 
United States certified mail. return receipt requested, or ( c )  one business day after being timely 
delivered to an overnight express courier senrice such as Federal Express which provides for the 
equivalent of a return receipt to the sender, to the above described addresses of the parties hereto, 
or to such other address as a party may request in a writing complying with the provisions of this 
Section. 



EXECUTED as of the date first written above. 

OWNER: 

By: 
Name: 
Title: 

STATE OF 1 

COUNTY OF 1 
) ss: 

The foregoing Consent was acknowledged before me this - day of 
,2000, by as 

Witness my hand and official seal. 

(SEAL) 

Notary Public 

My Commission Expires: 





EXHIBIT 1 

Right of Way Agreement 

(This represents the ROW ageement between the Co-Provider and the property owner) 



Memorandum 

06/22/00 

To: Colorado and Washington Commissions 

From: Rick Thayer 

Re: 271 Workshops - Pofes, Ducts, Conduits and ROW 

The following are AT&T's suggested revisions to the SGAT issues and language 
presented by U S WEST in respect to the Poles, Ducts, Conduits and ROW sections.: 

1. 
restated as follows: 

The introductory starement in sections 10.8.1.1, 10.8.1.2 and 10.8.; should be 

Where it has ownersfiip - or control, either drectly or indirectly, 

2. U S WEST'S proposal in section 10.8.2.4 shouid be rephrased as: 

Extensive requests involve the gathering of plats from more than 2 locations, span 
more than 2 Wire Centers or consists of ten (1 0) or more separate Wire Center 
requests submitted sirnultancousty. Response to extensive requests wili be 
provided within a reasonable interval, not to exceed fort-five (45) days. 

3. 
Washington Commission. 

ATBT accepts the US WEST proposal for section 10.8.2.18 as put before the 

4. For Section 10.8.2.22, AT&T proposes the following: 

if any facilities are found attacbed to PoledInnerduct for which no order is in 
effect, U S WEST shall promptly notify CLEC of such discrepancy. U S WEST 
and CLEC shall cooperate in curing such discrepancy within 30 days of such 
notice or such other period as the parties may agree. If CLEC fails to curc such 
discrepancy within the above referenced penod, U S WEST may remove CLEC's 
facilities without liability and the costs of such removal shall be borne by CLEC 
unless the matter has been referred to the dispute r e s o 1 , t h n n e m n t a i n - A  
herein. 

.k? ki IT W/D REJECT 
0 
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5. 
determined): 

For Section 10.8.4.1.3, AT&T proposes the following (fee element still to be 

Inquiry Review - ROW - Prior to ordering access to ROW, U S WEST shall, 
upon request of CLEC, provide a copy of ROW agreements to CLEC within 10 
business days of the request. U S WEST may redact such information in the 
agreement a s  provided that constitute such trade secret or proprietary information 
which if otherwise disclosed would both violate U S WEST obligations to the 
property owner for which the ROW runs and does not involve information that 
could indicate or be used as evidence of discriminatory treatment for CLEC. 

6 .  
of the U S WEST and AT&T arbitration conducted in Wa5hington and include the 
following language reflected in said agreement: 

AT&T suggests that the U S WEST SGAT reflect the decisions of the arbitration 

(Section 47.2 of the Washington ICA) , 

provide to AT&T nondiscriminatory access to poles, pole attachments, ducts, 
inner ducts, conduits, building entrance facilities. building entrance links. 
equipment rooms, remote terminals, cable vaults, telephone closets, building 
risers, ROW, and other pathways owned or controlled by U S WEST, using 
capacity currently available or that can be made available. U S WEST shali have 
the full burden of proving that such access is not technically feasible. To the 
extent U S WEST proves mfeasibility, U S WEST shall be required to provide to 
AT&T alternative suitable access which will not impair ATBrT’s ability to 
provide its Teiecommunications Services Such alternative access shail be 
technically equivalent to the requested access a d  shall be subject to the same 
terms, conditions and price as the requested access. 1 

U S WEST wanants that it will 

(Section 47.3 of the Washington ICA Definitions) 

“Poles, ducts, conduits and ROW’ refer to dl the physical facilities and legal 
rights h c h  provide for access to pathways across public and private property. 
These include poles, pole atachments, ducts, innerducts, conduits, building 
enmice facilities, buildrng enmace links, equipment room, remote terminals, 
cable vaults, telephone closets, buildrng risers, nghts-of-way, or any other 
requirements needed to create pa’Lhways. Tnese pathways may run over, under, 
across or through streets. traverse private property, or enter multi-unit buildings 
A kght-of-Way (‘‘ROW’) is the right to use the !and or other property owned, 
leased. or controlled by any means by U S WEST to place poles, d u m ,  conduits 
and ROW or to provide passage to access such poles, ducts, conduits and ROW. 
A ROW may run under, on, or above pubiic or private property (including ~ L T  

space above public or pnvate property) and shall include the right to use discrete 
space in buildings, building complexes, or other locanons. 

(Section 47.4 of the WA ICA Requirements) 

’ Per Order at page 29, issue 55. 



U S WEST shall make poles, ducts, conduits and ROW available to 
AT&T upon receipt of a request for use within the time periods provided in this 
Section, providing all information necessary to implement such a use and 
containing rates, terns and conditions, including, but not limited to, maintenance 
and use in accordance with t h ~ s  Agreement and at least equal to those whch it 
affords itself, its Affiliates and others. Other uses of these facilities, including 
U S WEST, shall not interfere with the availability or use of the facilities by 
AT&T. 

U S WEST shall not prevent or delay any third party assignment of ROW 
to AT&T. 

U S WEST shall offer the use of such poles, ducts, conduits and ROW it 
has obtained from a third party to AT&'I', to the extent such agreement does not 
prohbit U S WEST fiom grantmg such nghts to AT&T. They shall be offered to 
AT&T on the same terms as me offered to u s WEST. 2 u s WEST SMI 
exercise its eminent domain power and assist AT&T in obtaining iicenses when 
necessary to accommodate AT&T's request for access to ROW. 3 If U S WEST 
exercises its eminent domain authority on behalf of AT&T at AT&T's request 
then AT&T shall reimburse U S WEST for U S WEST'S reasonable costs, if any. 
incurred as a result of such exercise of its eminent domain authority. 

.,--_ 

Per Order at Daaes 29-30. issue 56 2 

' Per Order at pages-29-30. Issue 56. e 
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BEFORE THE COLORADO PUBLIC UTILITIES COMMISSION 

) 
IN THE MATTER OF THE ) Docket No. 971-198T 
INVESTIGATION INTO U S WEST ) 
COMMUNICATIONS, INC.’S 
COMPLIANCE WITH 0 271(C) OF THE ) 
TELECOMMUNICATIONS ACT OF 1996 ) 

1 
IN THE MATTER OF U S WEST ) 
COMMUNICATIONS, INC.’S STATEMENT ) 
OF GENERALLY AVAILABLE TERMS ) 
AND CONDITIONS ) 

1 
) 

Docket No. 99A-577T 

JOINT REPLY BRIEF OF ATS-T ,4ND WORLDCOM ON 
CERTAIN REMAINING NON-OSS RELATED CHECKLIST ITEMS 

AT&T Communications of the Mountain States. Inc and ATgLT Local Services on 

behalf of TCG Colorado (“AT&T’) and WorldCom, Inc., on behalf of its regulated 

subsidiaries (“WorldCom” or “WCom”), (collectively “Joint Intenrenors”) hereby submit 

the following Reply Brief on certain disputed issues remaining from the first workshop in 

the above-captioned proceeding. 

ARGUMENT 

I. CHECKLIST ITEM NO. 3 - ACCESS TO POLES, DUCTS AND RIGHT- 
OF-WAY. 

A. Issue 3-10 - Reciprocal Access To Poles, Ducts, Conduits, And Rights- 
of-Way Violates. 

The Act, as interpreted by the FCC and the Colorado Federal district court. does 

not impose a reciprocal obligation on competitive local exchange camers (”CLECs”) to 

provide Qwest access to their poles, ducts, conduits, and rights-of-way. The 

interpretations of the FCC and the Colorado federal court are binding on this 

Commission. Qwest‘s attempt to impose reciprocal obligations on CLEC as the quid pro a 
I 



quo for access to Qwest’s poles, ducts, conduits and rights-of-way is inconsistent with the 

Act, and imposes improper conditions on access obligations clearly imposed upon Qwest 

under Section 25 1 (b)(4) and 27 1 (c)( 3)  of the Act. As a result, Qwest cannot be found to 

be in compliance with Checklist Item 3. 

The FCC Rules and Orders cannot be more clear. Specifically, Section 5 1.2 19 of 

the Rules provides that “[tlhe rules governing access to rights of way are set forth in part 

1, subpart J of this chapter.” Under the part 1 ,  subpart J of the FCC’s Rules only a 

“telecommunications canier” is entitled to reciprocal access (idL 8 1.1403(a)), and “the 

term telecommunications carrier. . . does not include . . . incumbent local exchange 

carriers.” Id. 8 1.140Xh). Similarly, in paragaph 123 1 of the b c n l  Coiiipetitiori Order, 

the FCC states: 

In addition, incumbent LECs cannot use section 25 l(b)(4) as a means of 
gaining access to the facilities or property of a LEC. A LEC’s obligation 
under section 25 1 (b)(4) is to afford access “on rates, terms, and conditions 
that are consistent with section 224.” Section 224 does not prescribe rates, 
terms, or conditions governing access bjr an incumbent LEC to the 
facilities or rights-of-way of a competing LEC. Indeed, section 224 does 
not provide access rights to incumbent LECs. We cannot infer that section 
25 1 (b)(4) restores to an incumbent LEC access rights expressly withheld 
by section 224. We give deference to the specific denial of access under 
section 224 over the more general access provisions of section 25 1 (b)(4). 
Accordingly, no incumbent LEC may seek access to the facilities or 
rights-of-way of a LEC or any utility under either section 224 or section 
251(b)(4).’ 

Thus, Qwest attempts to get around these binding provisions by making numerous 

specious arguments. First, Qwest contends that the reference to Section 224 in Section 

251(b)(4) only relates to Section 224(b) and (c )  of the Act. This position is contrary to 

the FCC‘s ruling, the Colorado federal court’s ruling and statutory construction. Both the 

FCC determinations in  its orders are binding FCC rules. See e .g . .  US WEST Conirituizic.atioits, I IK.  11. 
1 

Robert J .  Hix. et al., 57 F.Supp.2d 1 1 19. 1 1 17. 

2 
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FCC and the Colorado federal court conclude that the reference to Section 224 in Section 

251(b)(4) extends beyond Section 224(b) and (c). Indeed, if Congress had intended to a 
limit the application of Section 251(b)(4) to Section 224(b) and (c), it could have easily 

done so. It did not and, therefore, this Commission must apply all of Section 224 to this 

analysis as did the FCC and the Colorado court. 

Next, Qwest attempts to argue that the Federal court ruling in Colorado is not 

applicable because it  relates to dark fiber, not access to poles, ducts, conduit and rights of 

way. Unfortunately for Qwest, its own arguments in that case defeat this assertion. In 

that case, Qwest argued that Section 35 1 (b)(4). the very statutory section at issue here, 

supported the Colorado Commission's ruling requiring reciprocal access to dark fiber. 

The Federal court rejected that argument, concluding that because Section 224(a)(5) of 

the Act expressly excludes ILEC's from the definition of telecommunications carrier, 

0 MCI and ATgLT are obligated to provide reciprocal access.2 

Qwest then contends that the position advanced by the CLECs would render 

Section 25 1 (b)(4) meaningless. As set forth in the Joint Intervenors' Joint Statement of 

Position and Brief ("Joint Statement"). clearly it would not. Under Section 25 l(b)(4), 

CLECs would still be required to afford reciprocal access to one another, thus giving 

appropriate meaning to this section of the Act. It would not allow Qwest to add to its 

already massive stockpile of poles, ducts. etc. by placing requests on CLECs for access to 

their poles, etc. and thereby impairing the CLECs entry in  the process. In an niniciis 

filing, the FCC discussed the policy justification for Section 25 1 (b)(4), stating: 

- See Hearing Exhibit 1 -ATT-13. U S WEST Coriiii~irrii~.atiori.~, Iric. 13. Robert J .  Hix, et al., Civil Action 
No. 97-D-153. Findings of Fact d Conclusions of Law In Connection With Dark Fiber Issue Heard At 
Hearing On December 3 1, 1998, pp. 9- IO. dated April 14.1000. 
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In discussing a related question under section 224. the Commission 
noted: 

The exclusion in section 224 (a)(5) of [incumbent] 
LECs from the term telecommunications carrier is 
directed to the purpose of amended Section 224, to 
provide an important means of access. [Incumbent] 
LECs generally possess that access and Congress 
apparently determined that they do not need the 
benefits of Section 224. Id. 949.  

Irnpleriieiitatioii of Section 703( e )  of tlic 
Telecortinzur~icatioris Act of 1996. 13 FCC Rcd 
6777,149 (released Feb. 6, 1998). Indeed, because 
incumbent LECs have long been monopoly 
providers of local telephone service, the 1996 Act's 
local competition provisions impose on them 
several obligations that are not imposed on new 
entrants, such as allowing access to unbundled 
network elements. Congress's decision not to 
require new entrants to provide incumbent LECs 
with access to new entrants' poles, ducts, conduits 
and rights-of-way is in keeping with these other 
provisions and with the 1996 Act's general goal of 
facilitating competition..' 

Qwest also asserts that the FCC rules and order are not substantive and do not 

have the effect of law, that Section 251(b)(4) is self effectuating and that paragraph 1231 

of the Local Competition Order was not a product of agency expertise and, therefore, 

should not be accorded any deference. Qwest's claims are improper and irrelevant.' The 

Colorado federal court has interpreted Section 25 1 (b)(4) consistent with the FCC's 

interpretation. This ruling is binding on this Commission and cannot be collaterally 

attacked here. 

' Memorandum of the Federal Communications Commission as Amicus Curiae. at 20-21. US West 
Coriinarriicatinris Iric., I,. ATdT Coriiriiitriicatioris of the Pacific Northwvst,  Iric., et ai., p. 36 (D.Or. 1998) 
(No. CV 97-1575-JE)(citations omitted). (Attached hereto as Attachment A.) 

3341, See also FCC I*. I T T  World Cr)riiniunic.ations, 466 U.S. 463,468-69 ( 1984). 
Under the Hobbs Act. orders of the FCC may only be challenged in a court of appeal. See 38 U.S.C. $ 4 a 
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Qwest claims that Colorado Commission Rule 4 CCR 723-39-5.3 is not 

preempted and provides an additional basis for the Commission imposing reciprocal 

obligations on the CLECs even if the Act does not. Qwest's argument is entirely 

dependent on the validity of its claim that the Act does not explicitly exempt the CLECs 

from providing access to Qwest. As discussed above. Qwest's argument has no merit. 

Binding precedent concludes otherwise. 

Nor can Qwest show that this rule is not preempted. As the preemption principles 

articulated by AT&T and attached by Qwest to its Legal Brief Regarding Disputed 

Workshop 1 Issues ("Legal Brief ' ) 5  make clear, preemption exists where there is an 

irreconcilable conflict between state and federal law. Because the Act explicitly exempts 

CLECs from providing Qwest access to their poles, ducts, conduits and rights-of-way, 

any requirement to the contrary, such as that reflected in 4 CCR 723-39-5.3, is in direct 

conflict with the Act. Moreover, the Act makes clear that states may only impose 

additional requirement to the extent they are not inconsistent with the Act and the FCC's 

regulations implementing the Act.6 Clearly, the Colorado Rule is inconsistent with both 

the Act and the FCC's regulations and implementing orders and is, therefore, preempted. 

Finally, Qwest argues that the reciprocity issue has nothing to do with Checklist 

Item 3 and CLECs can opt out of Section 10. 8 if they don't like it. Qwest's argument 

misses the mark. Qwest is relying on Section 10.8 to demonstrate that it has satisfied its 

legal obligation under Section 27 1 to provide nondiscriminatory access to poles, ducts, 

conduits and rights-of-way. At the same time, Qwest is imposing upon the CLECs 

unreasonable conditions in order for them to obtain the access Qwest is legally obligated 

A complete copy of the preemption principles referenced by Qwest is attached hereto as Attachment B. 
47 U.S.C. $ 361. 
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to provide and that it is relying on as evidence that it satisfies section 27 1. The only way 

the CLEC can obtain the access that they are legally entitled to and that Qwest is legally 

obligated to provide under the Act is for the CLEC to agree to provide something it has 

no obligation to provide. Qwest cannot satisfy Checklist Item 3 when it is forcing 

CLECs to provide access they have no legal obligation to provide in order to get the 

access Qwest is legally obligated to provide. Under these circumstances, the access to 

Qwest's poles, ducts, conduits and rights-of-way set forth in Section 10.8 is not truly and 

unconditionally available. 

Accordingly, Qwest has failed to demonstrate compliance with Checklist Item 3. 

B. 

AT&T and WorldCom objected to provisions in Qwest's proposed SGAT in 

Issue 3-14 - Verification Response Times. 

which Qwest seeks to provide access to pole attachments or a response to a request for 

access within 45 days for "standard inquiries" of "one hundred (100) poles or fewer, 

thirty (30) utility hole sections or fewer, or two ( 2 )  miles of linear ROW or less." See 

SGAT Exhibit D, Sections 2.1 and 2.2. AT&T and WorldCom asserted that the FCC's 

rules require RBOCs to respond to requests for access to poles, ducts, conduits, and 

rights-of-way within 45 days, regardless of the size of the request: "If access is not 

granted within 45 days of the request for access, the utility must confirm the denial in 

writing by the 45th day." 47 C.F.R. 5 1.403.3(b). AT&T and WorldCom further asserted 

that that the FCC has already addressed the issue of how RBOCs must handle large 

orders in I n  the Matter of Cavalier Telephone, L.L.C. 17. Virginia Electric and Power- 

Conipany, Order and Request for  Iilfomiation, DA 00- 1250, File No. PA 99-005, (rel. 

June 7,2000). 
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Qwest makes much of a purported agreement between Qwest and WorldCom in * Arizona on this issue. This is not a negotiation or arbitration. This proceeding is to 

assess Qwest's compliance with Section 27 1, 25 1 and 25 1 and the FCC's implementing 

regulations and orders. Qwest's proposal is clearly not in compliance. The FCC 

requirement is unambiguous. It makes no exception for "extensive" requests. 

This is precisely the conclusion the Washington Staff reached in its Draft Initial 

Order, where it  stated: 

Based upon 47 C.F.R 8 1.403.3( b) as interpreted in the Cavaliere 
Telephone case, until Qwest modifies its SGAT to provide a response time 
of no longer than 4.5 days, no matter the size of the request, Qwest is not in 
compliance with Checklist Item No. 3. While Qwest argues that the 
relevant FCC rule does not address the size of the request, and can easily 
be interpreted to mean that a utility must respond to a request for access to 
a sinzle pole or manhole within 45 dajrs and that its SGAT contains 
provisions which are a reasonable and which WorldCom agreed to earlier, 
that evidence remains that the Commission must determine whether Qwest 
is in  compliance with the requirements of Checklist Item No. 3. including 
any FCC's rules and regulations and orders in effect at the time the 
application was filed. See SBC Texas Order. at 22. While Qwest is 
correct that the FCC rule does not specif) Lvhether the 4S day requirement 
applies to a request for a single pole or manhole. the rule can also be 
reasonably interpreted to refer to requests for a number of poles or 
manholes. The FCC has in fact interpreted the rule in  that way. Although 
the Cavalier Telephone decision was decided after Qwest filed its 
application with the Commission. the FCC's decision on the matter is 
eminently reasonable. 

Finally, while Qwest objects to WorldConi ivalking away from an earlier 
agreement. WorldCom's action does not affect the requirements of the 
FCC rule. This proceeding is not an arbitration. The Commission must 
determine whether Qwest's SGAT and Interconnection Agreements and 
actions are in compliance with the Checklist Item and FCC rules and 
regulations. Qwest is not in compliance with Checklist Item No. 3 until i t  
modifies its SGAT to provide a response to requests for poles, ducts, 
conduits. and rights-of-way within 4.5 days of receiving a completed 

7 



application, no matter the size of the request as argued by AT&T and 
W orldCom .' 
Accordingly, Qwest does not satisfy Checklist Item 3. 

11. CHECKLIST ITEM NO. 7 -ACCESS TO 911 AND E911, DIRECTORY 
ASSISTANCE AND OPERATOR SERVICES. 

A. Issue 7-6 - License. 

This issue has been resolved by the parties. Qwest, WorldCom and AT&T have 

agreed to the revisions to Section 10.4.2.4. 10.5.1.1.2 and 10.6.2.1 of the SGAT that were 

set forth in Exhibit 1-USWC-68. 

B. 

In addition, the parties also reached agreement on language for sections 10.5.2.10 

Issue 7-8 and 7-9 - Miscellaneous. 

and 10.6.2.2 and sections 10.6.2.3, 10.5.2.1 1, 10.4.2.5 also found in Exhibit 1-USWC-68. 

III. CHECKLIST ITEM io  - ACCESS TO SIGNALING AND DATABASES? 

A. 

In its Joint Statenrent, WCom argues that QLvest's refusal to allow, full  access to 

Issue 10-5 and 10-6 - 1CNAR.I. 

the incumbent local exchange carrier's ("LEC's") calling name assistance ("CNAM" or 

"ICNAM') database violates the nondiscriminatory access to unbundled netu,ork 

elements ("UNE"s) provision of Section 25 1 (c)(3) of the Telecommunications Act of 

1996. WCom showed that by limiting access to a per query or per "dip" basis, i t  is 

prevented from controlling the service quality and management of the database, while 

7 I n  the Matter of the Irivestigntion into Lr S West Cor?iriiirriic.atioiis. Iric.'.~ Coriipliarice rcith Section -371 of 
the Teleconzniirriicarioris Acr qf 1996. Draft Initial Order. Washington Docket No.UT-003022 and UT- 
003040, released August 8, 1OOO. ("Draft Initial Order") (Attached hereto as Attachment C . )  

This issue was advocated by WorldCom. 
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restricting its ability to offer other service offerings that would enable it to effectively 

compete with Qwest in the provision of this UNE.” @ 
Qwest, in its brief, argues that as a UNE, CNAM may only be provided on a per 

query basis because the language of Section 5 1.3 19 of the FCC’s Rules specifically 

provides for such restricted access. It also argues that such access is provided at a point 

the FCC deemed “technically feasible”, in compliance with Act.” 

By hiding behind the Commission Rule, Qwest is able to sabotage this network 

element for effective use by WCom, and avoid any action that would provide WCom 

access that is nor yrohibired by the Commission‘s Rules. Qwest’s obligation, as an ILEC 

that has unfettered access, to provide nondiscriminatory access to a UNE under Section 

25 1 (c)(3 1, must transcend a Commission Rule that would cause the discriminatory 

behavior it was designed to prevent. 

In formulating the rule, the Commission determined that complete and global 

access to a LEC‘s CNAM database was not “technically feasible” over a signaling 

network.” WCom, however, does not seek access to the database over the signaling 

network. the type of access Section 5 1.3 19 seeks to regulate. Rather, as shown through 

the testimony of Tom Priday, global access is technically feasible by means other than 

the signaling network in much the same way WCom populates its directory assistance 

databases.” As WCom mentioned in its previous comments, such access might even 

’ Joint Statenicrii at pp. 8-14. 
Legal Bricf; pp. 13-15 
Local Coiiipetitioii Order, 385. 
In its Legal Brief. Qwest accuses WCom of misusing the term ”technical feasibility” in light of the 

Supreme Court and Eight Circuit Court of Appeals pronouncement that it is used in Section 351(c)(3) to 
refer to “where” rather than “what”. If nondiscriminatory access cannot be offered on the SS7 network, as 
the FCC found. then non-discriminatory access should be offered off the network at another point where it 
is technically feasible. 

I O  

I I  
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allow WCom to offer CNAM services over TCPIP, independent of the S S 7  network. l3  

Such access would permit WCom to use its own database to provide the same 

level of service Qwest now enjoys from its own database allowing the provision of 

efficient Caller ID services to its customers. Limiting WCom to a per-query or “dip” 

access prevents WCom from controlling the service quality, management of the database, 

or from adding new features, thereby allowing only the provision of inferior service. 

CNAM allows the called customer premises equipment, connected to a switching 

system via a conventional line, to receive a calling party’s name and the date and time of 

the call during the first silent interval in the ringing cycle. This is a very limited time 

frame within which to determine the name associated with the calling number. As the call 

reaches the terminating switch and a Caller ID request is made, the request must route 

through the network to reach the database holding the ”name” information. WCom must 

first determine which LEC owns the number, then route the call out to that LEC and back 

to make the ”dip”. If the LEC does not have the name. then exception handling 

procedures must be used to find the name and the result is finally returned to the called 

party. The time i t  takes to route the number request to the correct LEC‘s database to 

make the dip, return the request, and provide exception handling when the number is not 

found in the database cannot always be completed within the short ring cycle required. 

If, however, WCom could maintain its own database, via global access to the LEC’s 

database. a lengthy step of the process could be eliminated, allowing WCom to provide 

service at least as well as Qwest provides for itself. 

db 

Further, requiring WCom to “dip” Qwest‘s database rather than access its own 

Joint Statement, p. 14. I3 
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CNAM database also forces WCom to incur development costs associated with creating a 

complex routing scheme within its network. As Qwest already has its own database, it 

does not incur the same costs associated with implementing and maintaining a routing 

scheme. 

Thus, by enjoying superior access to its CNAM data-data  that cannot be 

accessed or used anywhere else except on a per query basis-Qwest limits WCom to an 

inferior service that it can provide more efficiently, quickly, and cheaply. For these 

reasons, Qwest's refusal to supply WCom's with full access of its CNAM database is 

discriminatory under Section 35 l(b)(3) of the Act. 

IV. CHECKLIST ITEM 13 - RECIPROCAL COMPENSATION. 

A. General 

Section 271(c)(?)(B)(xiii) of the Act (Checklist Item 13) requires that a BOC's a access and interconnection include "[r]eciprocal compensation arrangements in 

accordance with the requirements of Section 252( d)( 2)."'4 In turn, Section 352(d)(2)(A) 

states that "a State commission shall not consider the terms and conditions for reciprocal 

compensation to be just and reasonable unless: ( i  ) such terms and conditions provide for 

the mutual and reciprocal recovery by each carrier of costs associated with the transport 

and termination on each carrier's network facilities of calls that originate on the network 

facilities of the other carrier; and ( i i )  such terms and conditions determine such costs on 

the basis of a reasonable approximation of the additional costs of terminating such 

47 U.S.C. $ 271(c)(?)(B)(xiii). 14 

15 Id. Ei 252(d)(2)(A). 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 971- 198T 

IN THE MATTER OF THE INVESTIGATION INTO U S W E S T  
COMMUNICATIONS, INC.'S COMPLIANCE WIT" 9 271(C) OF THE 
TELECOMMUNICATIONS ACT OF 1996 

QWEST'S BRIEF REGARDING REMAINING DISPUTED 
CHECKLIST ITEM 3 ISSUES 

INTRODUCTION 

Qwest Corporation, formerly U S WEST Communications, Inc., ("Qwest") 

submits this brief regarding the three remaining disputed issues included in Colorado 

Issues 3-4 and 3-14 for checklist item 3.' 

On September 29, 2000, Qwest submitted revised SGAT language for Section 

10.8 and Exhibit D that reflect all agreements between the parties to date. As that 

submission noted, at the September 19-22 Colorado workshop, Qwest reached agreement 

with AT&T on two points under Issue 3-4: (1  ) public recording of multiple dwelling unit 

("MDU") agreements and ( 2 )  deferral of checklist item 3.' Thus, the only remaining 

Qwest also includes a brief update on the reciprocity dispute (which is Colorado Issue 

With respect to recordation of MDU agreements, although Qwest continues to disagree 

I 

3-10) in light of recent caselaw. 

with ATgLT on the merits of the question, Qwest acquiesced in AT&T's position in the interests 
of reaching resolution on this disputed issue. The SGAT language and Exhibit D submitted on 
September 29, 2000 reflects the elimination of recordation requirement. 

Re,oarding deferral of checklist item 3 and access to MDUs, AT&T claimed that 
unidentified issues regarding "field collocation" and MDU access could possibly arise in 
workshops covering subloops or emerging services, though it has failed to identify with 
specificity what those issues could be. Qwest suggested no deferral of this issue. Rather, the 
proceeding should continue apace and, if subloop and field collocation raise issues regarding 
checklist item 3 compliance, then that issue could be addressed in the context of subloop and 
emerging services workshops. Under Qwest's proposal, AT&T retained the opportunity to raise 
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disputes und r Issue 3-4 are (a) whether CLECs must obtain the consent of landowners 

before disclosure of non-public right-of-way or MDU agreements; and (b) whether Qwest 

may cure CLEC breaches of rights-of-way access to preserve its rights-of-way and its 

ability to provide other CLECs access to its rights-of-way. In addition, Issue 3-14 

regarding the interval for performing record inquiries and field verifications when Qwest 

receives an unusually large request for access to poles. ducts, conduits, or rights-of-way 

remains disputed. On these issues, Qwest's proposed SGAT language complies with 

applicable Colorado law and FCC requirements. Accordingly, the Commission should 

adopt Qwest's position and determine that Qwest meets the requirements of checklist 

item 3. 

ARGUMENT 

I. Issue 3-4: Qwest Provides Nondiscriminatory Access to Poles, Ducts, and 
Rights-of-way, Including Nondiscriminatory Access to Right-of-way and 
MDU Agreements. 

A. As OCC Determined, Qwest's Landowner Consent Requirement Is 
Reasonable. 

In the ongoing negotiations, disputes, and presentations on access to right-of-way 

and MDU agreements, i t  is important for the Commission not to lose sight on the plain 

fact that Qwest has agreed to provide CLECs with copies of all of its right-of-way and 

MDU agreements so that CLECs can verify the extent to which Qwest has ownership and 

control rights and can provide access. Qwest does not seek to withhold any such 

agreements, i t  does not claim they constitute "trade secrets, nor does Qwest seek to keep 

these agreements "secret." Furthermore, Qwest has agreed to permit CLECs to obtain 

reasonable issues on checklist item 3. and the closure of this checklist item is not unduly delayed. 
On September 2 1. in a Colorado workshop, AT&T ageed with Qwest's proposal. As a result, 
this issue is no longer disputed. 
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access to any right-of-way to the full extent Qwest has any access rights to convey 

through its Access Agreement attached to Qwest's proposed version of Exhibit D 

submitted on September 29, 2000. Thus, Qwest fully complies with any checklist item 3 

requirements on this score. 

The oidy dispute relating to access to right-of-way and MDU agreements is the 

terms under which Qwest discloses those agreements that are not already publicly 

recorded. Qwest has proposed that all MDU agreements not be disclosed without prior 

consent of the property owner. AT&T, on the other hand, contends that MDU 

agreements should be disclosed to CLECs without landowner consent where the MDU 

agreement does not expressly preclude such disclosure. Qwest belie\.es that landowners 

have a legitimate expectation that these two-party dealings are private. AT&T's position 

ignores the interests of the landowners, who entered into these agreements without any 

expectation that they would be available to other caniers to use in negotiations against 0 
them. It is not realistic to assume that property owners naturally a p e  that every deal 

they enter into is available to their potential negotiating adversaries sinipl!. because the 

original parties do not negotiate a confidentiality pro\.ision. 

AT&T's position is based solely on legal formalism. However. no landowner 

parties have been present to defend their interests. or take corrective action against 

disclosure of these undeniably private dealings. However, the Colorado Office of 

Consumer Counsel, a neutral third party, has weighed in on this issue and agrees with 

Qwest's approach. Furthermore, the FCC has clearly decreed that a Section 27 1 

proceeding is not the proper forum for making new law, which is exactly what AT&T 
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seeks to do here.' The Commission should not jeopardize the rights of third parties who 

have not been able to represent their interests, particularly where current law does not 

require it to do so. 

B. To Protect the Access Rights and Equipment of All Carriers, the 
Commission Should Accept Qwest's Request to Have the Opportunity 
to Cure CLEC Breaches 

Qwest proposed that CLECs obtain a landowner's consent to Qwest's opportunity 

to cure defaults by CLECs or possible breaches by CLECs of the underlying agreements 

as a condition of obtaining right-of-way access.J AT&T disagrees. 

Qwest's position is pro-competitive and protects the interests of all carriers, Qwest 

and CLECs alike. In addition to placing its own facilities on rights-of-way, Qwest 

provides all CLECs, not just AT&T. with access to its rights-of-way. Without a cure 

opportunity, however, a CLEC breach of an underlying right-of-way agreement between 

Qwest and a landowner could cause Qwest to forfeit its right-of-way. The injury to @ 
Qwest is serious and is not easily cured with damages: Qwest would have to purchase 

new a right-of-way and move its facilities to the new property.5 However, the damage to 

non-breaching CLECs that obtain access to the same right-of-way is equally serious: all 

non-breaching CLECs would have to find alternative land upon which to place their 

facilities at their own expense. Thus, granting Qwest an opportunity to cure breaches 

' Memorandum Opinion and Order, Applicatim by SBC Coriirniuiicntioris Inc et al for 
Prorisiorz of In-Region, IiirerLATA Senvices in Te.~as.  FCC 00-238 
("SBC Te.ras Order"). 

4 to proposed Exhibit D of the SGAT. 

protection for Qwest. Qwest disagrees because the SGAT risk management provisions merely 
provide for pursuit of damages (see SGAT 5 5.9.1.1) and cannot be used to prevent the loss of 

23-27 (June 30, 2OOO) 

See paragraph 4 of Consent Regarding Access Agreement form attached to Attachment 

AT&T contends that the risk management provisions of the SGAT are sufficient 

4 
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protects Qwest as well as every other CLEC that uses the right-of-way, without requiring 

each CLEC to pursue damages against the breaching CLEC. Indeed, Qwest's proposal 

even serves the interests of the breaching party: giving Qwest the opportunity to cure 

CLEC breaches reduces the likelihood of multiple CLECs pursuing claims against the 

breaching CLEC. 

@ 

Qwest's request is reasonable. All it asks is that it be afforded the opportunity to 

cure a breach before it  and every other CLEC loses its access rights. The burden on the 

CLEC negotiating with the landowner is minimal in light of the significant stake that 

Qwest and all other CLECs have in preserving the right-of-way.6 Accordingly, Qwest's 

demand for notice-and-cure opportunities is hardly "discriminatory." It protects all 

carriers from the burden and expense of losing property access rights. 

Section 224 of the Act only requires Qwest to provide access to rights-of-way; it 

does not require Qwest to jeopardize the existence of the right-of-way or risk forfeiting 

the equipment on it. AT&T has offered no rational reason why Qwest should be required 

to forfeit its right to access rights-of-way or to provide other carriers access to its rights- 

of-way where another carrier defaults. The Commission should accept the reasonable, 

pro-competitive notice-and-cure requirements Qwest proposes. 

~~ ~ ~~ 

Qwest rights-of-way due to CLEC defaults. Moreover. pursuit of damages against some 
financially unstable CLECs is simply a useless recourse. 

In Washington proceedings. AT&T has suggested that Qwest should negotiate this cure 
right itself. This is no solution. It is the CLEC, not Qwest. that negotiates with the landowner for 
its right of access. The additional requirement that Qwest be afforded an opportunity to cure a 
breach is hardly an "impediment" or a delay where the CLEC is already in negotiations with the 
property owner over the terms of access. Indeed, to ease any such "burden," Qwest drafted the 
notice provision for CLECs, and it is included as one of the attachments to Exhibit D of the 
SGAT along with the Access Agreement. AT&T's proposal inserts an ineffective and 
burdensome second layer of negotiation for landowners and Qwest for no apparent reason. 

6 

04/05/0 1 5 



. 

11. Issue 3-14: Qwest's Proposed Schedule for Responding to Unusually Large 
Pole Requests Complies with FCC Requirements. 

At the workshops, WorldCom ("WCom") and AT&T claimed that the negotiated, 
a 

graduated schedule originally included in Section 2.2 of Exhibit D to the SGAT provided 

too much time for Qwest to respond to unusually large requests for access to poles, ducts, 

conduits, and rights-of-way. Qwest disageed because it is simply impossible to 

adequately and thoroughly respond to very large requests for access in a mere 45 days. 

Qwest also objected to WCom's backtracking on a schedule it had proposed and agreed to 

in Arizona workshops. 

WCom and AT&T claim that in Caidier  Telephone, LLC 1'. Virghia Electric arid 

Porver C O . ~  the FCC rejected Qwest's position that FCC rules permit utilities more than 

45 days when faced with unusually large requests for access. They are incorrect and 

misread Cavalier. 

In Cavciliei-, the FCC endorsed a rolling approval process for large requests 

notwithstanding the 45-day limit in 8 1.1403(b).' In Caidier ,  the FCC expressly 

addressed the question of unusually large orders in the following language: 

We have interpreted the Commission's rules, 47 C.F.R. 9 1.1403(b), to 
mean that a pole owner "must deny a request for access within 45 days of 
receiving such a request or i t  will otherwise be deemed granted." We 
conclude that Respondent is required to act 011 each permit application 
submitted by Complainant within 45 days of receiving the request. To the 
extent that a permit application includes a lnrge number of poles, 
Respondent is required to appr-ow nccess as the poles are approved, so 
that Coniplairtaiit is not required to rrwit irritil all tlie poles included iir a 
particular permit are approved prior to being grartted any access at alL9 

' 2000 FCC LEXIS 2933. 15 FCC Rcd 9563 (June 7.2000). 

Id. 115 

Id. (footnotes omitted; emphasis added). 9 
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Thus, for large requests, Qwest must "act" within 45 days, meaning that it must 

@ respond to some subset of the large request (as much of the request as it has been able to 

complete) within 45 days. After the 45th day, Qwest must "approve access as the poles 

are approved, so that [a CLEC] is not required to wait iriztil all poles iiicliided iii a 

particular permit are approved prior to being granted access at 

To accommodate CLECs and to close this disputed issue, Qwest offered the 

following proposed language, which paraphrases the language of the Cavalier decision, 

in lieu of the Schedule in Section 2.2 of Exhibit D: 

Qwest is required to respond to each Attachment 1 .B. submitted by CLEC 
within 35 days of receiving the Attachment l.B. To the extent that an 
Attachment 1 .B. includes a large number of poles (greater than 100 poles) 
or a large amount of conduit, innerduct (greater than 30 manholes) or 
ROW (greater than 2 linear miles), Qwest is required to approve or deny 
access commencing no later than 35 days after receiving Attachment 1 .B., 
and Qwest is required to approve or deny access on a rolling basis, Le., at 
the time Qwest determines the propriety of such access to such poles, 
conduit, innerduct or ROW, so that CLEC is not required to wait until all 
poles, conduit, innerduct or ROW in a particular Attachment 1 .B. arch 
approved or denied prior to being granted any access at all." 

Before the Washington Commission, WCom rejected this language and contended 

that the language quoted above from Cavalier required a 45-day deadline even on large 

requests. Indeed, WCom went so far as to argue that Cawzliei- required Qwest to respond 

to large requests or parts thereof even earlier than 45 days. WCom's reading of Cavalier 

is nonsensical. It is counterintuitive that in distinguishing and discussing very large 

requests, the FCC would mandate quicker response times than for small requests. 

Moreover, as Qwest has demonstrated, in some cases, 45 days is an impossibility. 

I 
Id. (emphasis added). 

This language appears in Section 2.2 of proposed Exhibit D that was filed on 

I O  

I 1  

September 29,2000. 

04/05/01 7 



The FCC's interpretation of Rule 1.1403 in Cavalier is clear: Qwest must "act a on," or begin processing, very large requests for access within 45 days and release poles 

or duct as they are approved. The revised schedule in Section 2.2 fully complies with the 

FCC's guidance on responding to large requests.'* 

111. .Reciprocity 

As Qwest demonstrated in its previous briefs to the Commission, Section 

25 l(b)(4) and Colorado law require CLECs to provide reciprocal access to poles, ducts, 

conduits, and rights-of-way. In other proceedings, AT&T has claimed that the recent 

decision of the Ninth Circuit decision in U S WEST Coriiriruriicntiorts, Iric. 1'. Hariiiltorr, 

No. 99-35586 et al., 2000 U.S. App. LEXIS 22939 (9th Cir. Sept. 13, ?OW), precludes 

any reciprocity requirement. This is an overstatement. The Haiiriltori court held only that 

although it  had grave doubts about the validity of the FCC's interpretation, it could not 

review the FCC paragraph of the Local Conrpetitiorz Oi-der providing that incumbent a 
LECs are not entitled to reciprocal access to poles, ducts. and rights-of-way. However, 

an entirely separate state law provision, Colorado Rule 4 CCR 723-39-5.3, requires 

reciprocal access. Accordingly, the Hariiiltori decision is irrelevant. 

CONCLUSION 

For the foregoing reasons and those set forth in Qwest's prior briefs, the 

Commission should accept Qwest's position on the remaining disputed issues under 

It is notable that the Texas 27 1 Agreement (T2A) approved by the FCC in SBC's 27 1 
application for Texas was very similar to Qwest's original SGAT language requiring a 45-day 
turnaround on only standard size inquiries. The T2A committed to a #-day response is.iie only 
for requests for 300 poles or fewer or 20 manholes or fewer. Larger orders were precluded 
altogether. See T2A, Master Agreement For Access To Poles, Ducts, Conduits, And Rights-Of- 
Way (Texas), $5  9.03(c) & (d), 10.01. * 
04/05/0 1 8 



checklist item 3 and determine that Qwest provides nondiscriminatory access to poles, 

ducts, conduits, and rights-of-way. 

Respectfully submitted, 

QWEST CORPORATION 

f i s  A. Ciccolo, No. 17948 
Charles W. Steese, No. 026924 
QWEST LAW DEPARTMENT 
180 1 California Street 
Suite 5 100 
Denver, CO 80202 
(303)  672-2884 

AITORNE’I’S FOR QWEST CORPORATION 
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STATEMENT OF POSITION AND BRIEF ON 
CERTAIN REMAINING NON-OSS RELATED CHECKLIST ITEMS 

AT&T Communications of the Midwest, Inc., AT&T Communications of the Mountain 

States, Inc. and AT&T Local Services on behalf of its TCG affiliates (collectively “AT&T”) 

hereby submit the following Statement of Position and Brief (“Brief’) on certain disputed issues 

remaining from the first workshop in the above-captioned proceeding. Specifically, this Brief 

will address the following disputed issues: Checklist Item 3: issues regarding access to ROW 

and time limitations Qwest seeks to impose on responding to right of way (“ROW’) requests; 

and Checklist Item 8: white page listings. 

INTRODUCTION 

The competitive checklist and other requirements of Section 27 1 of the 

Telecommunications Act of 1996 (the “Act“) prescribe the mechanism by which a Regional Bell 

Operating Company (“RBOC”), such as Qwest. may provide in-region interLATA services. 

Congress properly determined that an RBOC‘s entry into the long distance market would be anti- 

competitive unless the RBOC’s local market power is “first demonstrably eroded by eliminating 

barriers to local competition.”’ To demonstrate compliance with Section 27 1, therefore, Qwest 

must show that it has made real, significant, and irreversible steps to open its local market in 

Oregon, both in statements of policy and in actual implementation of policy.’ 

The Federal Communications Commission (“FCC”) has concluded that to make a prima 

fcrcie case that it is meeting the requirements of a particular checklist item, an RBOC must: 

demonstrate that it is providing access or interconnection pursuant 
to the terms of that checklist item. The Commission has previously 
concluded that, to establish that it is “providing” a checklist item, a 

~ 

Application of Ameritech Michigan Pursuant to Section 211 of the Coriiniiiiiicatiolis Act of 1934, as amended, to I 

Provide hi-Region, IiiterLATA services in Michigan. CC Docket No. 97- 137. Memorandum Opinion and Order, 
FCC 97-298 (released August 19. 1997). 
’Id.  

18 (“Ameritech Michigari Order”). 



BOC must demonstrate that it has a concrete and specific legal 
obligation to furnish the item upon request pursuant to a state- 
approved interconnection agreement or agreements that set forth 
prices and other terms and conditions for each checklist item, and 
that it is currently furnishing, or is ready to furnish, the checklist 
item in the quantities that competitors may reasonably demand and 
at an acceptable level of quality.3 

Accordingly, Qwest must first demonstrate that it has a concrete and specific legal 

obligation to provide each checklist item in a manner that is consistent with the requirements of 

Sections 27 1, 25 1 and 352 of the Act. To meet this burden, Qwest must demonstrate that its 

legal obligations have been met through its Oregon-approved interconnection agreements 

(“ICAs”) or its statement of generally available terms (“SGAT”). 

Second, it must be determined whether Qwest is currently furnishing, or is ready to 

furnish, the checklist item in the quantities that competitors may reasonably demand and at an 

acceptable level of quality. Thus, while the ICAs or the SGAT may reflect an appropriate legal 

obligation, Qwest must also demonstrate that it has satisfied the second prong of the Section 27 1 

analysis by presenting evidence that i t  is currently furnishing, or is ready to furnish, the checklist 

item in the quantities that competitors may reasonably demand and at an acceptable level of 

quality. This is the performance-related evidence that will be assessed later as part of subsequent 

proceedings once the ROC testing is completed. 

As a result, the purpose of these workshops has been to assess whether Qwest has the 

concrete and specific legal obligations to furnish the checklist items under consideration. Under 

review in the first workshop were checklist items 3, 7, 8.9 ,  10, 12 and 13. Numerous issues 

relating to these checklist items have been addressed and resolved during the course of the first 

’ Application of BellSouth Corporation pursriarit to Section 271 of tllc C~~tnmuriications Act of 19.34, as amended, to 
provide in region-inter U T A  services in  Louisiana. CC Docket No. 98-1 2 I ,  FCC 98-77 1 ,  released October 13, 
1998. ’fi 54 (“BellSouth Second Louisiaria Order”): Ameritecli Michigan Order, 4r/ 1 10. 
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workshop. However, there remain disputed issues regarding Qwest's compliance with Checklist 

Items 3,7, and 13. Absent proper resolution of these disputes, Qwest's SGAT does not comply 

with the legal obligations of Sections 25 1, 252 and 27 1 for these checklist items. Set forth below 

is a description of the issues in dispute, why Qwest's SGAT does not comply and how these 

issues must be resolved to bring Qwest into compliance. 

ARGUMENT 

I. QWEST'S SGAT DOES NOT SET FORTH THE REQUIRED SPECIFIC AND 
CONCRETE LEGAL OBLIGATIONS FOR CHECKLIST ITEM NO. 3 - ACCESS 
TO POLES, DUCTS AND RIGHT-OF-WAY. 

At issue under Checklist Item 3 are several matters. First, Qwest seeks to require CLECs 

to reciprocally provide access to their poles. ducts. conduit and rights-of-way (collectively 

referred to herein as "ROW"). Such a requirement is unlawful, as the Ninth Circuit recently 

confirmed. Qwest has now properly agreed to remove this requirement from its SGAT. Second, 

CLECs have encountered significant problems in gaining access to multiple dwelling units 

("MDUs"). During extensive negotiations on this issue, Qwest disclosed that it did not consider 

the access it obtains in MDUs to be rights-of-way that are subject to the obligations of Section 

251(b)(4). The FCC has concluded that access to customers in multiple tenant environments is 

critical to the successful development of competition in the local telecommunications markets 

c 

and has tentatively concluded that the access in question is either conduit or right-of way that is 

subject to Section 25 l(b)(4).4 Based in part upon its MDU position, Qwest has sought to impose 

unnecessary and burdensome conditions on the CLECs' access to rights of way and MDUs, 

including restrictions on access to the right-of-way and the MDU agreements that would enable 

111 the Marto.  of the Proniotiorz qf Coriipetiti\~e Nent*orks in Local Tcleconimunications Market, Notice of Proposed 
Rulemaking and Notice of Inquiry. CC Docket No. 96-98. WT Docket No. 99-117, FCC 99-141,¶44 (July 7, 1999) 
["Notice"]. 0 
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the Commission and the CLECs to determine Qwest's ownership and control of the right-of-way, 

etc. Qwest's position is contrary to law and will deter the development of competition and 

should be rejected. 

Finally, Qwest seeks to create variances based upon the size of the rights-of-way request 

from the FCC-mandated requirement that all requests for access must be granted or denied 

within 45 days. The FCC has created no exception to this requirement. Therefore, Qwest's 

SGAT is not in compliance with this requirement. 

A. Legal Requirements. 

Section 27 1 (c)(Z)(B)(iii) requires BOCs to provide "nondiscriminatory access to the 

poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in  accordance with the requirements of section 223."' 

In the Loccil Competition Order, the FCC interpreted section 25 1 (bN-4) as requiring 

nondiscriminatory access to incumbent local exchange camers' ("LECs") poles, ducts, conduits 0 
and rights-of-way for competing providers of teleconimunications services in accordance with 

the requirements of section 224.6 The FCC has reinforced the requirements set out in its Local 

Cor~ipetitior7 Order in its recent Order 011 Recorrsider-trtioii. In addition, the FCC more recently 

interpreted the revised requirements of Section 223 governing rates. terms and conditions for 

telecommunications carriers' attachments to utility poles in the Pole Attcrchrncnr 

Tclecontnzirnications Rate Order. 8 

' BeIlSo~ifli Second Louisiario Order. 
Iniplenreritotiori of the Local Conipetitiori Provisions of tlic Telcc~oriiiirimicatioris Act of 1996, CC Docket No. 96- 

98. First Report and Order, FCC 99-325 (rel. Aug. 8. 1996) ("Local Competition Order"). 
' Inipleriieritatiori of the Local Competition Prorisioris of tlic Telec.ornriiirriicatiori.~ Act nf 1996. CC Docket No. 96- 
98. Order on Reconsideration. FCC 99-266 (rel. Oct. 26. 1999) ("Order on Reconsideration"). 

Inipleriieritoriori of Sectiori 703(e) of the Telccoiiinruiiit~atioii.~ Act of 1996. Aiiieridriierit of tlic Commission k Rules 
arid Policies Go\+eniirrg Pole Attachnrcnts. CS Docket No. 97-151. 13 FCC Rcd 6777 ( 1998) ("Pole Attachment 
Telecommunications Rate Order"). 

17 1. 
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Section 224(f)( 1 ) states that "[a] utility shall provide a cable television system or any 

telecommunications carrier with nondiscriminatory access to any pole, duct, conduit, or right-of- 

way owned or controlled by it."9 Notwithstanding this requirement, Section 224(f)(2) permits a 

utility providing electric service to deny access to its poles, ducts, conduits, and rights-of-way, 

on a nondiscriminatory basis, "where there is insufficient capacity and for reasons of safety, 

reliability and generally applicable engineering purposes."" 

Section 224 also contains two separate provisions governing the maximum rates that a 

utility may charge for "pole attachments."" Section 224(b)( I )  states that the Commission shall 

regulate the rates, terms, and conditions governing pole attachments to ensure that they are "just 

and reasonable."" Notwithstanding this general grant of authority, Section 224(c)( 1 ) states that 

"[nlothing in [section 2241 shall be construed to apply to, or to give the Commission jurisdiction 

with respect to the rates, terms, and conditions, or access to poles, ducts, conduits and rights-of- 

way as provided in [section 224(f)], for pole attachments in any case where such matters are 

reeulated by a State." In addition, Section 224 expressly excludes incumbent LECs, such as 

Qwest from the class of persons entitled to such access.13 

In its Bell South Second Louisinrm decision, the FCC concluded that BellSouth 

demonstrated that i t  was providing nondiscriminatory access to its poles, ducts, conduits, and 

rights-of-way at just and reasonable rates, terms and conditions by demonstrating that i t  has 

established nondiscriminatory procedures for: ( 1 ) evaluating facilities requests pursuant to 

" 47 U.S.C. $ 224f)c 1 ). Section 2 2 4 a )  defines "utility" to include any entity. including a LEC, that controls. "poles, 
ducts. conduits, or rights-of-way used, in whole or in part. for any wire communications." 47 U.S.C. $ 224(a)( 1). 
1('47 U.S.C. $ 224(f)(2). 

Section 224(a)(4) defines "pole attachment" as "any attachment by a cable television system or provider of I I  

telecommunications service to a pole, duct, conduit. or right-of-way owned or controlled by a utility." 47 U.S.C. 5 
224(a)(4). 

47 U.S.C. $ 724(b)( I ) .  
See 47 U.S.C. S 214(a)(5) and 324(f)( 1 ) and Local Competition Order. 41 1231. 
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Section 224 of the Act and the Local Coriipeririori Order-; (2)  granting competitors 

nondiscriminatory access to information on facilities availability; (3) permitting competitors to 

use non-BellSouth workers to complete site preparation; and (4) compliance with state and 

federal rates. 

The Commission also concluded that: 

consistent with the Commission's regulations implementing section 224, we 
conclude that BellSouth must provide competing telecommunications carriers 
with access to its poles, ducts, conduits, and rights-of-way on reasonable terms 
and conditions comparable to those which it provides itself and within reasonable 
time frames. Procedures for an attachment application should ensure expeditious 
processing so that "no [BOC] can use its control of the enumerated facilities and 
property to impede, inadvertently or otherwise, the installation and maintenance 
of telecommunications . . . equipment by those seeking to compete in those 
fields."" Pursuant to the Commission's rules, BellSouth must deny a request for 
access within 45 days of receiving such a request or it will otherwise be deemed 
granted.'' If BellSouth denies such a request, it must do so in writing and must 
enumerate the reasons access is denied. citing one of the permissible grounds for 
denial discussed above. 16 

A lack of capacity on a particular facility does not entitle an RBOC to deny a request for 

access. Sections 224(f)( 1 ) and 224(f)(2) require an RBOC to take all reasonable steps to 

accommodate access in these situations. If a telecomniunications camer's request for access 

cannot be accommodated due to a lack of available space, an RBOC must modify the facility to 

increase capacity under the principle of nondiscrimination." 

B. Owest's Removal of the Reciprocal Obligations for Access to RiPhts-Of-Way From 
Its SGAT is Appropriate. 

In its initial SGAT, Qwest sought to impose upon CLECs a reciprocal obligation to 

provide access to poles, ducts, conduits and rights of way ("ROW'). Specifically, Section 

Local Competition Ordcr-. 41 I 123. 

BellSoirth Second Louisiana Ordcr. 9[ 176. 

14 

I s  47 C.F.R. 4 1.1403(b). 

" Local Conipetitiori Order, 1224. 

I6 
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10.8.1.4 specifies that: "[p]ursuant to 47 U.S.C. Section 251(b)(4), each party shall have the duty 

to afford access to its poles, ducts conduits and rights-of-way of telecommunications services to 

the other party . . ." 

In the Rebuttal Testimony of Thomas R. Freeberg, Qwest states that it will remove this 

reciprocal requirement from its SGAT. This amendment is appropriate because Section 

25 1 (b)(4) of the Act imposes on each LEC "the duty to afford access to the poles, ducts, 

conduits, and rights-of-way of such carrier to competing providers of telecommunications 

services on rates, terms, and conditions that are consistent with section 224 of this title." Section 

224(a)(5) of the Act states for purposes of 8 324, "the term 'telecommunications carrier' (as 

defined in 9 153 of this title) does not include anv incumbent local exchmge carrier as defined in 

8 251(h) of this ritle." (Emphasis added). Although AT&T and Qwest are both 

telecommunications carriers as defined in 47 U.S.C. 4 153 under Section 224(a)(5). CLECs are - 

telecommunications carriers, but Qwest is not. 

This is precisely the position articulated by the FCC in its Rules and in paragraph 1231 of 

the Local Cornpeririort Order." Specifically, Section 5 1.2 19 of the Rules provides that "[tlhe 

rules governing access to rights of way are set forth in part 1, subpart J of this chapter." Under 

the part 1 ,  subpart J of the FCC's Rules only a "telecommunications carrier" is entitled to 

reciprocal access (id, Q 1.1403(a)). and "the term telecommunications carrier . . . does not 

include . . . incumbent local exchange carriers." ld. 9 1.1402(h). Similarly, in paragraph 1231 of 

the Local Coniperitiori Order, the FCC states: 

In addition, incumbent LECs cannot use section 25 1 (b)(4) as a means of 
gaining access to the facilities or property of a LEC. A LEC's obligation 
under section 25 1 (b)(4) is to afford access "on rates, terms, and conditions 
that are consistent with section 224." Section 224 does not prescribe rates, 
terms, or conditions governing access by an incumbent LEC to the 

See 47 C.F.R. 5 s  1.1403a). 1.1402(h). 9 51.219 and Local Conipe?ition Order,¶ 1231. 
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facilities or rights-of-way of a competing LEC. Indeed, section 224 does 
not provide access rights to incumbent LECs. We cannot infer that section 
251(b)(4) restores to an incumbent LEC access rights expressly withheld 
by section 224. We give deference to the specific denial of access under 
section 224 over the more general access provisions of section 251(b)(4). 
Accordingly, no incumbent LEC may seek access to the facilities or 
rights-of-way of a LEC or any utility under either section 224 or section 
25 1 (b)(4). 

Accordingly, Qwest‘s amended version of Section 10.8.1.4 of the SGAT that removes all 

requirements for reciprocal access is appropriate. 

C. The Access Owest Obtains in MDUs is Subject to the Requirements of Section 
251(b)(4). 

Qwest has stated in Section 27 1 workshops that the access it  obtains in MDU property is 

not a right-of-way, subject to the requirements of Section 25 1 (b)(4). While Qwest claims it will 

give CLECs access to whatever rights Qwest has in MDUs, the scope of this promise is vague 

and it is unclear whether Qwest will seek to limit the access to which the CLECs are legally @ 
entitled. Accordingly, this issue should be resolved by the Commission. The FCC has made 

clear the scope and the rationale of Qwest‘s obligation under the Act, stating: 

Section 224 of the Communications Act provides that “[a] utility shall provide a 
cable television system or any telecommunications carrier with nondiscriminatory 
access to any pole, duct, conduit, or right-of-way owned or controlled by it.” 
Congress enacted the original version of Section 224 in 1978 to ensure that 
utilities‘ control over poles and rights-of-way did not create a bottleneck that 
would stifle the growth of cable television systems that use poles and rights-of- 
way. 19 

The 1996 Act amended Section 224 in important respects. While previously the 
protections of Section 224 had applied only to cable operators, the 1996 Act 
extended those protections to telecommunications carriers as well. Further, the 

19 
f i r  the Matter qf Proriiotion of Conipetititie Nehvorks in Local Telecaniriirrriications Markets. First Report and Order 

and Further Notice of Proposed Rulemaking. WT Docket No. 99-217. released October 25.2000, ‘11 70 (“MTE Order”) 
(Citations omitted.). 
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1996 Act gave cable operators and telecommunications carriers a mandatory right 
of access to utility poles, in addition to maintaining a scheme to assure that the 
rates, terms and conditions governing such attachments are just and reasonable. 
Thus, in passing the 1996 Act, Congress intended to ensure that utiIities' control 
over poles, ducts, conduits, and rights-of-way did not create a bottleneck for the 
delivery of telecommunications services." 

Further, in the MDU setting, the FCC concluded that: 

[Tlhe obligations of utilities under Section 224 encompass in-building facilities, 
such as riser conduits, that are owned or controlled by a utility. This interpretation 
is consistent with the plain meaning of Section 224(f)( l), which requires "non- 
discriminatory access to arty pole, duct, conduit, or right-of-way owned or 
controlled" by a utility, without qualification. Our interpretation of Section 224 is 
also consistent with industry practice, in  which the terms duct and conduit are 
used to refer to a variety of enclosed tubes and pathways, regardless of whether 
they are located underground or aboveground." 

The FCC further stated: 

Consistent with Congressional intent to ensure that utilities do not exercise their 
control over structures and areas to which providers seek access in a manner that 
impedes telecommunications competition or cable service, we conclude that a 
right-of-way exists within the meaning of Section 224, at a minimum, where ( 1  ) a 
pathway is actually used or has been specifically designated for use by a utility as 
part of its transmission and distribution network and (2)  the boundaries of that 
pathway are clearly defined, either by written specification or by an unambiguous 
physical demarcation.-- 

71 

In addition, in its Further Notice of Proposed Rulemaking, the FCC requested comment on 

other situations in which an in-building right-of-way may be established. 

Of course, the law requires that the access defined above must be provided where 

the right of way is "owned or controlled" by the utility and the FCC has concluded that 

this analysis is a matter of state law." 

In the other state workshops, AT&T raised concerns that the SGAT did not 

provide assurances to CLECs that Qwest will provide access to poles, ducts, conduit and 

'" MTE Order, 41 7 1 (Citations omitted. ). 
' I  MTE Order. 1 80. (Citations omitted). 

MTE Order. ¶ 82. (Citations omitted). @ 17 
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rights-of-way "owned or controlled by" Qwest, as is required by the Act. In fact, 

numerous parties, including Qwest, have argued that some private landowner agreements, 

when interpreted under state law, deprive the utility of the ownership or control that 

triggers their obligation to accommodate a request for access.'4 

Therefore, Qwest must provide assurances that i t  is legally bound to provide access to the 

full panoply of poles, ducts, conduits and rights-of-way required by the Act. While Qwest has 

addressed this concern with revisions to Sections 10.8.1.1 and 10.8.1.2, AT&T has requested that 

Qwest further clarify this obligation by including language that demonstrates, CLECs will be 

afforded the means to determine those rights, by providing CLECs with the very 

agreements, unencumbered by unnecessary and burdensome conditions, that permit the CLECs 

to assess Qwest's ownership and control interests. 

In AT&T's experience in acquirinz rights with building owners, Qwest may exercise a 

degree of indirect control over the building owner. so that for all intents and purposes, or as a 

consequence of its incumbent status, ma!' benefit from the building owner's deference to Qwest 

as the "phone company" in matters related to control or ownership of ducts and conduits. 

Qwest's control or influence means that for all intents and purposes, Qwest is in ultimate control 

of access to such poles, ducts, conduits and rights-of-way. Such revisions should clarify that, in 

these circumstances, Qwest may not avoid its responsibilities by arguing that Qwest lacks any 

direct control. 

The SGAT provides that Qwest must provide access to ROW, conduit, etc. that Qwest 

owns or controls. The SGAT defines "owns or controls" as "the legal right, as a matter of state 

2' Id. T8S. 
See Local Coriiperitiori Order-, W I 178. See also MTE Order. 41 86. 
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law, to convey an interest in real property or to use real property.”” Such a definition may be 

too restrictive. AT&T believes that modifying Section 10.8.1.5 as follows would provide the 

appropriate additional clarity: 

The phrase “ownership or control to do so” means (i)  the legal 
right as a matter of state law, to convey and interest in real 
property or to use real property. or ( i i )  the authority to afford 
access to third parties as may be provided by the landowner to 
Qwest through ex ress or implied agreements, or (iii) through 
Applicable Rules.- Y6 

This language would recognize that Qwest‘s arrangements with landowners, whether 

express, implied or created through its tariffed offerings would still enable Qwest to afford a 

CLEC necessary access to poles, ducts conduits and rights of way in an MDU setting. Further, 

this language would eliminate an overly formal requirement-and consequently potentially 

burdensome impediment-that Qwest access obligations must be always construed to be merely 

coextensive with the hoary principles of property law. In short, access to poles. ducts conduits 

and riehts of way need not always rise to the forniality of an outrisht conveyance of a real 

property interest. 

D. Owest’s Attempt to Impose Conditions on the CLECs Access to Its ROW and MDU 
Agreements Is Unlawful. 

1. As a Legal Matter, Qwest Should Disclose Its Rights-of-Way and Right of 
Use Agreements with Private Property Owners Unless Those Agreements 
Contain an Express Prohibition to Disclosure. 

Section 27 1 (c)(2)(B)(iii) of the Act requires that RBOCs provide: 

’‘ SGAT Section 10.8. i .5 

unbundled Network Elements. In short, such applicable rules would reference all applicable FCC and state 
commission orders and rules. In addition. AT&T believes the term would also include all local tariffs which may 
afford Qwest access to landowner premises for the provisioning of local telecommunications service. 

The defined term “Applicable Rules” has been used by Qwest in other Sections of the SGAT, namely, Section 9. ‘6 
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Nondiscriminatory access to the poles, ducts, conduits, and rights- 
of-way owned or controlled by the [BOC] at just and reasonable 
rates and in accordance with the requirements of section 224. 

47 U.S.C. 9 271(~)(2)(B)(iii)(emphasis added). Section 224(f)( 1 )  of the Act states that “[a] 

utility shall provide a cable television system or any telecommunications carrier with 

nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by it.”?’ 

Furthermore, the Federal Communications Commission (“FCC”) has clearly stated that RBOCs 

have an obligation to make all “relevant data” related to ROW inquiries available for inspection 

and copying, subject to reasonable conditions to protect proprietary information.’* Qwest has 

sought to prevent access to or place limitations on the CLECs‘ access to Qwest‘s ROW and 

MDU agreements. Qwest‘s proposals are unlawful and unnecessary and should be rejected. 

Generally, ROW agreements describe the scope of use and specify important restrictions 

on use. At a minimum they reflect the property owner‘s expectations and, to the extent that an 

RBOC receives certain treatment under them, they reflect the actual “nondiscriminatory“ use @ 
contemplated by the Act. In addition, they may reflect the fees and charges the owners deem 

appropriate. The fact that some agreements may contain ”confidentiality” clauses making the 

terms and conditions of the agreements ”secret,” does not thereby render truly “proprietary 

information” at risk by disclosing the agreements. 

ROW agreements and easements necessarily vest a limited property interest in  the utility 

holding such right for the purpose of allowing the utility to efficiently and effectively establish 

the necessary infrastructure. 

’’ 47 U.S.C. 5 324(f)( 1 ). Section 724(a) defines “utility” to include any entity. including a LEC, that controls, 
”poles. ducts. conduits. or rights-of-way used. in whole or in part. for any wire communications.” 47 U.S.C. 8 
924(a)( 1 ) .  

access to rights-of-way, and it concluded that efficiently resolving such disputes demanded that all necessary 
information be made available up front. 

Local Conzpetition Order, ‘I[ 1333. The FCC made this determination in the context of considering a denial of 2b 

0 
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When Qwest was the sole local teleconimunications provider in its territory, it had, and 

continues to have, the right of eminent domain to obtain the ROW necessary to serve its 

customers. However, Qwest also has the ability to enter into ROW contracts and easements with 

building owners and property owners throughout its region, instead of exercising its power of 

eminent domain. 

The incentives that property owners have to enter into ROW agreements are two-fold: 

(a) property owners avoid time-consuming and costly eminent domain proceedings; and (b) the 

utility company typically provides some type of financial incentive to the property owner. The 

contracts and easements provide the terms and conditions of the ROW, and because Qwest has 

long been the dominant local telephone utility in its territory, it holds the lion’s share of these 

contracts and easements. 

As a result of this framework, Qwest has been able to effectively and efficiently obtain 

ROW ageements throughout its territory. Historically as a monopoly, Qwest enjoyed significant 

advantages in acquiring these rights through its ability to leverage the threat of an eminent 

domain proceeding to acquire advantageous ROW terms quickly and efficiently. 

These contracts and easements may take many forms. They may consist of documents 

formally recorded in the real property records of a given county or they may be less formal, 

unrecorded documents. Such unrecorded documents may not be described solely as “easements” 

or rights of way, but may include such rights of way or access under terms that provide Qwest 

access to real property, such as Qwest’s “Agreement for New Multi-Tenant Residential 

Properties.”” Joint Intervenors, Qwest and the Commission should appropriately consider all 

”See Attachment B to Direct Testimony of Dominick Sekich. 
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these contracts and agreements as “ROW agreements.” 

Rather than disclosing these ROW agreements to CLECs, Qwest seeks to limit access to e 
these agreements, claiming that it lacks control over the disclosure of their terms or existence, 

and instead, requiring CLECs to go through the unnecessary and burdensome effort of gaining 

the landowner’s consent before access to these agreements will be afforded, and the landowner‘s 

agreement to provide notice and opportunity to cure before it will afford CLECs access to ROW 

agreements.” As a result, while Qwest enjoys full knowledge of the terms and conditions upon 

which the property owner has allowed access to the ROW, it denies such knowledge to its 

competitors. Nevertheless, Qwest maintains that its competitors must be bound by the same 

terms and conditions.” Strangely enough, Qwest dubs this “nondiscriminatory access.’’3’ 

Simply put, nondisclosure of vital information about existing ROW contracts is 

discriminatory and a violation of the Act, $8 324(f)( 1 )  and 271(c)(2)(B)(iii). Therefore, the 

SGAT should contain language clarifying that Qwest will make these contracts available upon 

request (and. if necessary, under an agreement to maintain any confidentiality requirements). 

Furthermore, Qwest is under an obligation to not enter into exclusive arrangements with 

commercial building owners to restrict access to other camers.’3 Requiring limited disclosure, 

as AT&T proposes, would provide a mechanism to police this requirement, consistent with the 

FCC‘s orders. 

Qwest also proposed that the CLEC must record ever interest they obtain in Qwest‘s MDUs. AT&T objected to 
the legality and onerous nature of this requirement. Qwest has now withdrawn this requirement. See Rebuttal 
Testimony of Thomas R. Freeberg, p. 10. 

32 Id. at 8. 
Freeberg Direct Testimony. p.7. i l  

MTE Order. 127 .  The FCC will determine at a later point whether it will impose a similar obligation on 3 7  

residential MDUs. 
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Qwest has recently made certain proposals regarding access to documents that comprise a 

ROW. Although somewhat encouraging, as discussed later in this brief, Qwest‘s proposals fall 

short of what must be required of them to provide non-discriminatory access to 

As discussed above, Qwest has “o\iwei-ship or contror’ of the rights-of-way granted 

through private contracts and easements. Moreover, the nature and scope of “ownership and 

control” cannot be adequately determined if Qwest can simply claim that it lacks any ownership 

and control while simultaneously refusing to disclose the very document that establishes its 

rights. 

By refusing to reveal the ROW agreements, Qwest creates two distinct problems: (1)  it 

cloaks its “non-discriminatory” treatment in  secrecy. the validity of which can only be tested 

through discovery of the agreement in litigation; and (2)  i t  places property owners and CLECs in 

the untenable position of having to face numerous ROW negotiations or numerous eminent 

domain proceedings from various utilities should Qwest deny access or refuse to expand its a 
existing access. Qwest‘s proposal fails to adequately address these problems. 

2. As a Practical Matter, Qwest Should Disclose its Rights-of-way and Right of 
Use Agreements and Easements with Private Property Owners. 

Qwest, by virtue of the monopoly position i t  has historically enjoyed, is in a position to 

thwart competition, unless it  is affirmatively obligated to provide other competitors with 

equivalent access to the rights it enjoys. While new competitors may also avail themselves of 

condemnation rights upon Qwest‘s or the property owner‘s refusal to negotiate access, from a 

competitive and practical viewpoint, the delay that this would otherwise entail is a significant 

bamer to offering the tenants or other customers a competitive alternative. On the one hand, 

Qwest has also recently proposed in Colorado a mechanism for “quitclaiming” access to rights of way. This brief tl 

will address such niechanism insofar as it  relates to the discrete issue of disclosure of ROW agreements, although 
Qwest‘s newly proposed mechanism for access to the ROWS itself is also problematic. 
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Qwest has acquired its extensive ROW rights over decades by virtue of its unique status of state- 

supported monopoly. On the other hand, a new competitor, lacking either the special status, 

resources or leverage found under the former monopoly environment, faces a daunting task to 

acquire the necessary ROW rights from “scratch.” In order to level the playing field and 

ameliorate the disparate positions of the parties, it is only reasonable to require Qwest to provide 

copies of the ROW agreements that i t  has with the subject property owners. 

By requiring disclosure of ROW agreements, the Commission would accomplish two 

pro-competitive goals at the same time. First, the Commission would allow competitors to 

proceed with their own negotiations with owners on a well informed, knowledgeable basis as to 

what has been acceptable to the owner in the past. The practical result will be faster, economic 

negotiations that allow for effective business planning and prompt build-out of additional 

infrastructure, if necessary. Second, the Commission would have established a self-executing 

mechanism that polices Qwest and prevents it from entering into agreements that either explicitly 

or implicitly discriminate against other competitors or create exclusivity arrangements. In 

addition, this would protect Qwest from being forced into exclusivity arrangements by over- 

zealous property owners. Simply reporting to the property owners that other carriers have a right 

to examine the agreement may discourage unfair or extortionist tactics. 

a 

In addition to the practical outcome, Qwest has-in the past-argued that the ROW 

agreements are “proprietary” or represent trade secrets of Qwest. However, upon close 

inspection this argument must fail. First, ROW agreements, backed up by the state-created 

eminent domain rights, cannot be considered “proprietary” nor trade secret.3s It is axiomatic that 

In fact, Qwest would be hard pressed to prove that its ROW agreements rise to the level of a trade secret. 
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a property right established solely by virtue of state law cannot be considered the “secret 

0 property of the ILEC.” 

Second, if such argument were accepted, contrary to the FCC’s determination that 

intellectual property claims of confidentiality are inherently suspect and anti-competitive, Qwest 

would have created an umbrella defense that i t  could apply to almost every interconnection and 

other statutorily-created obligation it has. In fact, the FCC has made clear that incumbents 

cannot evade their statutory obligations by making their arrangements with third parties 

~onf iden t i a l .~~  Although the FCC permitted utilities to prevent disclosure of proprietary 

information contained within the pool of “relevant” information, this limited exception must be 

used only for truly proprietary information and not a blanket prohibition on providing the 

agreements. To the extent that Qwest or the property owner have real proprietary information 

contained within the agreement, that material alone should be subject to “reasonable conditions 

to protect proprietary information.” Reasonable conditions may well include subjecting the 

proprietary term to the Commission‘s confidentiality rules such that the term can be judged 

against a standard of discrimination without being disclosed widely among competitors. 

Finally, by affirming Qwest’s argument, the whole grant of non-discriminatory access to 

rights-of-way would be rendered completely ineffective. This section of the Act would literally 

become meaningless. If a CLEC is not able to obtain a copy of the agreements at issue, what 

possible meaning can be ascribed to Qwest’s duty to afford nondiscriminatory access on rates, 

terms and conditions that are consistent with 8 224. Furthermore, how can Qwest expect to bind 

CLECs to the terms and conditions of these ROWS, while simultaneously demanding that the 

CLECs be kept from the very terms by which they are purportedly bound? 

36 See It i  the Matter- of the Ir?il’lenieiitatioit of Infrastructure Sharirig Provision in the Tcleconzmimications Act of 
1996. Report and Order, 12 FCC Rcd. 5470 ( 1997). ’j 63. 
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Accepting Qwest's argument would in effect mean that access to ROW could only be 

obtained either through Qwest acting as the sole controlling agent of the CLEC or by virtue of a 

separate negotiation with the owner. If each CLEC, without any prior knowledge of the 

ILEC/property owner agreements, were forced to negotiate new and (by definition different) 

agreements, then the question must be posed why Congress would have granted CLECs any 

nondiscriminatory access right in the first place. Why even mention this topic if a CLEC is no 

better off than it would be in the absence of the statute? 

3. Qwest's Proposal to Require Consent of Landowners is Unnecessary as a 
Matter of Law and Contrary to Sound Policy. Moreover, It is Burdensome 
to both Landowners and CLECs and it is Discriminatory, 

Qwest's extensive new landowner agreement requirements are not required by the law 

and are inconsistent with sound public policy. Further, because such consent requirements are 

apparently not required of Qwest itself, or its affiliates, Qwest's consent proposals are 

discriminatory in violation of both state and federal law. Essentially, Qwest's proposal is that i t  

will provide a copy of any ROW agreement in its possession that has not been recorded only 

after a CLEC has obtained a formally executed, properly notarized "Consent" to the Quitclaim 

from the subject property owner to the conveyance of the ROW access. not merely consent to 

disclosure of the ROW agreement. 

Qwest's proposal has two primary problems. First, the sequence of conditions required 

before Qwest will disclose the ROW agreement is absurd. In many instances, a CLEC would 

need to have obtained a formal "Consent"+xecuted and notarized-to an actual conveyance of 

a ROW access by a property owner before a CLEC could actually review the underlying ROW 

agreement. See SGAT Exhibit D, Section 2.2 (second para.). While we disagree with Qwest's 

requirement to obtain consent and notice and opportunity to cure, Qwest also concedes in its e 
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SGAT that it may not even have a copy of any particular right of way agreement, raising 

significant concerns about whether a given right of way even requires consent or what terms, in 

fact, require “notice and opportunity to cure“ under Qwest’s form of “Consent.” See Id. (“[Qf 

Qwest does not have a copy of the easement agreement in its possession, the Access Agreement 

will not have a copy of the Easement Agreement attached.”). Since Qwest purports that it 

cannot warrant any access under a ROW agreement, it is imperative that AT&T and other 

CLECs have the earliest opportunity possible to review the ROW agreement. Further, Qwest’s 

proposal permits disclosure of the ROW agreement only after a CLEC has spent the time and 

incurred the expenses of engaging Qwest‘s Inquiry, Request and Order processes and has 

obtained a written Consent from the landowner. While requiring CLECs to buy the veritable 

“pig in a poke,” Qwest‘s approach is only nominally more deferential to the concerns expressed 

by AT&T and other CLECs. Such a proposal exposes Qwest‘s truly cynical approach to 

competition. 

Second, and more fundamental, Qwest may needlessly require CLECs to obtain the 

consent of the owner of the subject property to the disclosure of the ROW agreement (as well as 

to the subsequent access to ROW). Such consent may be needless for two reasons. First, many, 

if not most, existing ROW agreements (such as the Agreement for New Multi-Tenant Residential 

Properties) and easements do not explicitly require consent to the disclosure of the terms of the 

agreement to third parties, or do not explicitly require written and acknowledged prior ~onsent .~’  

Qwest‘s proposal creates a presumption that all such ROW agreements are confidential and 

.- 
” The Agreement for New Multi-Tenant Residential Properties contains a provision to limit the disclosure of 
confidential and propriety information. Such a provision contemplates limiting disclosure of information either 
party receives under the agreement. not the agreement itself. 
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subject to a prohibition (which is presumably absolute) against disclosure. Such a presumption 

imposes a needless burden on CLECs to obtain disclosure. 1) 
Third, Qwest’s proposal begs the question with respect to future ROW agreements 

whether Qwest will obtain the ability to disclose the ROW agreement to third parties without 

prior written consent. More telling, Qwest’s position raises questions as to whether Qwest will 

now explicitly incorporate restrictions on disclosure. If Qwest believes that its ROW agreements 

may impose some kind of presumptive covenants of non-disclosure, Qwest should, as part of its 

obligations to provide the access to ROW, clarify its obligations to disclose ROW agreements 

with prospective landowners when entering into such agreements. 

4. Qwest’s Requirement that CLECs Obtain the Agreement of the Landowner 
to Provide Qwest with Notice and an Opportunity to Cure is Unnecessary 
and Burdensome. 

Qwest has revised its SGAT to include extensive new requirements for a CLEC to obtain 

the agreement of a property owner to provide notice and an opportunity to cure supposed 

“defaults” of a CLEC transfer of any rights of access to a ROW. Qwest argues that these 

landowner agreement are essential to protect it from a panoply of as yet unrealized risks. As 

explained below, these new requirements are generally unnecessary and create extraordinarily 

time- and resource- intensive burdens on landowners as well as CLECs who attempt gain 

nondiscriminatory access to rights of way as provided under the Act. 

Qwest’s proposals require CLEC’s to obtain the agreement of an owner whose property 

is subject to an easement, license, “Agreement for New Multi-tenant Residential Properties” or 

similar right of way agreement (“ROW agreement”) to provide notice and opportunity to cure 

any possible default by a CLEC before permitting a CLEC to have access to the ROW. See 
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SGAT Exhibit D, 'I[ 2.2, and Exhibit D, Attachment 4. Qwest's proposal requires the CLEC to 

obtain such landowner agreement at an early stage in the access process. SGAT Exhibit D ¶ 2.2. 

The law does not mandate that CLECs obtain an agreement from the landowner to 

provide Qwest with notice and opportunity to cure before Qwest must provide access. The Act 

mandates that Qwest provide access to that which i t  owns or controls. Neither the Act nor the 

FCC's rules and orders impose any requirement for a CLEC to obtain the agreement of a 

landowner to provide notice and an opportunity to cure to Qwest or further agreement of a 

landowner for access to rights of way.38 Indeed, the law requires that Qwest must establish a 

nondiscriminatory processes to expedite access to ROWS: "Procedures for an attachment 

application should ensure expeditious processing so that "no [BOC] can use its control of the 

enumerated facilities and property to impede, inadvertently or otherwise, the installation and 

maintenance of telecommunications . . . equipment by those seeking to compete in those 

0 fields."" 

Neither Qwest's form ROW agreements nor the sample executed ROW ab oreements 

supplied by Qwest contain any such landowner agreement requirement." Indeed, some of the 

very ROW' agreements supplied by Qwest contain provisions that suggest that Qwest entered 

into agreements with landowners deliberately excluding such clauses and intending that such 

agreements would be assignable without restriction. First. the Qwest form agreement contains a 

restriction on assignment that prohibits the lando\vner. not Qwest, from assigning the contract.'" 

This provision is included for the benefit of Qwest; the agreement does not include a 

corresponding promise for the benefit of the landowner. Other ROW documents provide for 

"47 U.S.C. B ?51(b)(4); Local Competitiori Order, ¶'j I 1  19 - 1158. 
Bell Soirflz Second L)uisiann Order, ¶ 176 (citing Local Conipetition Order. 1 1  FCC Rcd at 16067). 
See Attachment B to the Direct Testimony of Dominick Sekich. 
See Qwest's Form Agreement for New Multi Tenant Properties. 'fi 17.2. 

19 

21 



additional requirements of assignment. For example, Qwest's Form Agreement for New Multi 

Tenant Properties contains a provision that requires the landowner, not Qwest, to notify Qwest of 

a transfer of the subject property.': These agreements clearly contemplate that Qwest may 

assign ROW access without restraint. Qwest, a sophisticated company, could have insisted as 

part of this assignment that a landowner agree to provide notice and opportunity to cure a default 

by an assignee, but i t  did not. 

Qwest asserts that obtaining an agreement from a landowner to provide notice and an 

opportunity to cure is require to adequately protect its interests. Qwest's assertion is entirely 

unfounded. The SGAT presently contains numerous indemnification and liability provisions 

intended to protect it in the event a CLEC acts or fails to act in  a way that exposes Qwest to 

liability. See, e.g. SGAT $6 5.1, 5.9, 5.13. Qwest's claim that i t  cannot be assured of the 

financial ability of any particular CLEC and therefore cannot rely on these section to adequately 

protect it rings hollow. Such an argument undercuts the provision of any services under the 

SGAT. Further, Qwest ignores that CLECs may ha\,e to demonstrate some form of financial 

ability before providing telecommunications services. 

No state law requires a separate ageement of a landowner before Qwest can permit 

access by a CLEC to Qwest's ROWS in the absence of an express provision requiring such 

landowner agreement. Indeed, applicable FCC rules sugsest that Qwest cannot impede a 

CLEC's access to Rows4)" Thus, the addition of Qwest's requirement to obtain an additional 

agreement of a landowner to provide notice and opportunity to cure a purported default by a 

CLEC, which is not only unnecessary but, as described below, also burdensome, cannot be 

interpreted as anything more than an impediment to a CLEC's access to ROWS. Instead of 

J2 See Id. ¶ 13. 
See Bell South Second Louisiana Order, 9[ 176. 
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moving closer to closure of this issue, Qwest's recent proposals makes Qwest's satisfaction of 

Checklist Item 3 even more dubious. 

Where Qwest demonstrates that certain ROW agreements expressly provide for obtaining 

the agreement of landowner to provide notice and an opportunity to cure before permitting 

"assignment" or other transfer, Respondents would not object to inclusion in the SGAT certain 

limited and reasonable provisions designed to obtain and expedite such landowner agreement 

wherever necessary.44 However, such provisions must not be burdensome and must ensure that 

Qwest does not use its incumbent status to impose such landowner agreement requirements on 

landowners. This is especially important on going-forward basis, and Qwest should not now be 

permitted to avoid the objectives of the Act and this commission by entering in to agreements 

that, specifically impose requirements on property owners to obtain their agreement to a notice 

and opportunity to cure. 

a 5. Qwest's Consent and Landowner Agreement Proposals are Burdensome. 

Regardless of whether Qwest's landowner agreement provisions are necessary or 

required by law, Qwest's proposal sets forth detailed obligations that it seeks to impose not only 

on CLECs. These requirements are unduly burdensome and amount to an impediment to a 

CLEC's access to ROWS. Qwest has crafted a troublesome documents that are unlikely to be 

welcomed by any landowner. The likely result will be a protracted, tripartite negotiation 

between CLEC, landowner and Qwest. Accordingly, the provisions set forth in Qwest's 

proposed consent and notice and opportunity to cure document and Qwest's refusal to provide 

ATgLT reserves its rights to challenge whether access mandated by the Act triggers such consent requirement and U 

AT&T's rights to argue that federal law pre-empts such requirements 
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access to ROWS under any circumstances without such documents, make it unlikely that a CLEC 

will be able to expeditiously obtain access to such ROWS. 

7. 

In addition to being unnecessary and burdensome, Qwest’s consent and notice and 

opportunity to cure proposals are discriminatory because Qwest requires a CLEC to comply with 

arrangements that are more burdensome to CLECs than to itself. Specifically, under Qwest’s 

proposals, CLECs incur liabilities that are greater than those incurred by Qwest. Further, i t  is 

AT&T’s belief, Qwest does not obtain an agreement to provide notice and opportunity to cure in 

every instance in which transfer of an interest from Qwest is made. 

Qwest’s Consent and Landowner Agreement Proposals Are Discriminatory. 

8. 

Qwest’s advocacy of obtaining landowner‘s agreement to provide notice and an 

Qwest Requires CLECs to Incur Greater Liabilities than It Incurs Itself. 

opportunity to cure ignores the primary fallacy of Qwest‘s position. Although Qwest argues that 

the perceived threat of CLECs “defaulting” under ROW agreement will expose Qwest to 

potentially disastrous outcome, Qwest ignores that CLECs are similarly at risk. In short, Qwest 

is just as likely as any CLEC through its action or inaction to cause a default under the ROW 

agreement. Qwest‘s proposal does not afford a CLEC any protection however. Qwest deems it 

unnecessary to require the agreement of landowner to provide notice and opportunity to cure to 

the CLEC, nor does Qwest deem it necessary to expressly agree that CLEC can perform under 

the ROW agreement in the event of Qwest’s default. Such a proposal is discriminatory on its 

face. 

e 

9. 

In their preliminary rulings on these issues, the administrative law judges in Washington 

Rulings in Other Section 271 Procedures Support AT&T’s Position. 

@ 
and Oregon have both considered and rejected Qwest‘s requirement that CLECs obtain 
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landowner consent before access to ROW and MDU agreements will be afforded. Specifically, 

@ the Oregon ALJ stated: 

ILECs typically have had many decades of close ties to the communities and, 
especially, the businesses in the places in which they operate. The ability to 
obtain favorable access to private property does not rely upon coercive power 
alone. Active participation by employees in the civic life of the community has 
not only been encouraged, but many times supported by above-the-line 
expenditures, generating tremendous amounts of goodwill and providing access to 
business relationships not otherwise available. Qwest has not shown itself to be 
any different form other ILECs in this regard.“ This unique standing in the 
community does not evaporate with the advent of local exchange competition and 
it  has provided Qwest with both a valuable portfolio of existing agreements and 
the ability to leverage further advantage for itself. Therefore, I agree with the 
findings of the Washington A U  that Qwest‘s proposed resolution of this issue 
fails to satisfy the Act’s requirements. 

Although CLEC’s are not entitled to automatically “piggyback” on private ROW 
and MDU agreements, they must be afforded reasonable access to those 
documents. Nondiscriminatory access to this information in Qwest‘s possession 
will help to enable a CLEC to negotiate on a reasonably equal footing with 
Qwest. I recommend that the Commission encourage the parties to continue to 
negotiate on this issue so that it will not be necessary to dictate the terms which 
the Commission will require for its recommendation of approval for Qwest‘s 
Section 27 1 authority. 

Similarly. the Washington ALJ concluded: 

The Joint Intervenors and Qwest continue to negotiate this issue. While we hope 
the parties reach a mutually satisfactory agreement, after reviewing the parties’ 
arguments, we believe that Qwest must provide CLECs access to private right-of- 
way agreements in a manner that is the least costly and burdensome to the 
CLECs. Qwest denies that i t  has ownership or control over ROWS established in 
agreements Qwest negotiated with private parties. Qwest further asserts that 
whether it  has ownership or control is a matter of state law to be determined on a 
case-by-case basis. Regardless of whether Qwest has ownership or control, the 
FCC has required RBOCs to provide access to its maps, plats and other relevant 
data to avoid “the need for costly discovery in pursuing a claim of improper 
denial of access.” First Report and Order, Y1223. 

Qwest further argues that access to private ROW agreements should not be an 
issue in determining its compliance with Section 27 1 (c)(2)(B). Qwest is not 

OAR 860-026-003 I )(e),  (?)(e) arid (3)(c)  alloM*s Q w s t  to take above-the-line those just arid reasonable expenses 45 

used.for coninzunication “.,.the primap purpose of which is.. . to enliaiice the credibilip, reputation, character or 
image” of Qbtvest. 
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correct. One of the evidentiary requirements Qwest must meet to establish its 
compliance with Checklist Item No. 3 is whether Qwest makes available to 
CLECs its maps, plats, and other relevant data. This is also an FCC requirement 
in the Firsf Report and Order. Id. By failing to make available to CLECs private 
ROW agreements to which Qwest has access, Qwest creates unnecessary barriers 
to competition by requiring CLECs to negotiate with private landowners without 
knowing the terms of Qwest's agreement, and requiring CLECs to engage in 
potentially costly proceedings with both Qwest and the landowner to obtain 
eminent domain or right-of-way access. 

On August 4, 2000, the parties submitted a schedule for negotiating this issue. We 
encourage the parties to continue their discussions. While the parties may reach 
an agreement on this issue, it appears that any agreement must allow for 
reasonable access to private right-of-way agreements. The issue appears to be 
access to an agreement to determine whether the CLEC wishes to gain access to 
an existing ROW. The CLEC cannot make this determination without seeing the 
document. Qwest's current proposal for providing a quitclaim deed, and requiring 
CLECs to obtain landowner consent before viewing the document, as well as pay 
significant fees before viewing the document, places an unreasonable and 
significant burden on CLECs. Qwest's existing proposal is not acceptable, and 
does not meet the requirements under Section 271 (c)(2)(B) for nondiscriminatory 
access to ROWS 

As for the notice and opportunity to cure proposal, the Oregon ALJ concluded: 

However, while Qwest does, indeed, run a risk of loss of ROW if a CLEC 
breaches, there are, in  my opinion, alternative means available that will not 
impede CLECs' abilities to negotiate ROW aFeements: For example, Qwest may 
amend its own agreement with the landowner or offer the landowner a separate 
guarantee agreement. Unlike the CLECs, in the event that Qwest ultimately 
provides copies of its ROW and MDU agreements to CLECs, Qwest will be 
aware of all competitors' uses of Qwest's ROWS and will be able to act 
independently and expeditiously to protect its interests. I find that the proposed 
SGAT Exhibit D, Attachment 4, Consent Agreement Form, Paragraph 4, Notice 
and Cure Period, language is burdensome and discriminatory, and therefore 
recommend that the Commission encourage the parties to continue to negotiate on 
this issue so that it will not be necessary to dictate the terms which the 
Commission will require for its recommendation of approval for Qwest's Section 
27 1 authority. 

For these same reasons, this Commission should reject Qwest's proposed consent and 
notice and opportunity to cure requirements and direct Qwest to provide CLECs with full and 
unconditional access to its ROW and MDU agreements. 
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E. Checklist Item 3 Should Not Be Closed Until ROW Issues From Other Checklist 
Items Are Resolved. a 
Several other checklist items raise ROW concerns that must be fully address before 

Checklist Item 3 is closed. As an example, in Arizona, Qwest asserted, and other parties agreed, 

that the MDU access issue be addressed in the workshop on subloops. While some discussions 

on MDU have occurred in other workshops, the MDU and subloop issues are integrally related. 

CLECs should not be foreclosed from addressing MDU access issues in the subloop workshop. 

Similarly, in the recent Arizona Emerging Services workshop, Qwest stated that i t  

intended to offer a new product called “field collocation.” While Qwest presented no SGAT 

language or testimony describing this new offer, i t  appears that field collocation will raise ROW 

issues. As a result, ROW compliance issues will likely arise in Workshop 2 when this filed 

collocation offering is presented. 

Accordingly, because other checklist items raise right-of-way concerns, Checklist Item 3 

should not be closed until such concerns are fully addressed in the related workshops. 

F. SGAT Revisions Proposed bv Owest in Mr. Freeberp’s Rebuttal Testimonv. 

In the Rebuttal Testimony of Thomas R. Freeberg, Qwest proposes revisions to 

various sections of Section 10 of the SGAT. Qwest proposed revisions to Section 

10.8.1.3.1. For the same reasons discussed above relative to Section IO.S.1.5, AT&T 

objects to Qwest proposed revisions. ROW, as contemplated by the Act and the FCC is 

not limited to “real property interests,” as Qwest defines that term. In addition, Qwest‘s 

definition of ROW in a MDU is not consistent with the recent FCC MTE Order. 

In addition, Qwest proposed that Section 10.8.1.5 of the SGAT be revised to state 

that the phrase “ownership or control to do so” means the legal right, as a matter of state 

law, to ”convey an interest in  real or personal property.” AT&T still has concerns 
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regarding this Section. However, with the minor modification proposed below, this 

a section would be acceptable. 

Section 27 I (c)(2)(B)(iii) requires BOCs to provide to CLECs “nondiscriminatory 

access to the poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] 

at just and reasonable rates in accordance with the requirements of section 224.”J6 

In its recent decision on rights of way, the FCC provides further clarity on the definition 

of ownership or control. Specifically, the FCC states: 

In order for a right of access to be triggered under Section 224, the property to 
which access is sought not only must be a utility pole, duct. conduit, or right-of- 
way, but it  must be “owned or controlled” by the utility. In this regard, we have 
previously held that “[tlhe scope of ;1 utility‘s ownership or control of an 
easement or right-of-way is a matter of state law.” Specifically, “the access 
obligations of Section 224(f) apply when. as a matter of state law, the utility owns 
or controls the right-of-way to the extent necessary to permit such access.”” 

We conclude that our analysis in the Loccil Coinpetition First Report arid Order 
remains valid, and applies to ducts. conduits. and rights-of-way in buildings as 
well as to those in other locations.’s 

8: 4: d: 

The Act and the FCC orders do not contemplate that Qwest will convey a legal interest in 

real or personal property to the CLEC under the requirements of Section 25 1 (b)(4) or Section 

27 1 (c)(2)(B)(iii). The Act requires that Qwest afford the CLECs access to its poles, ducts 

conduits and rights-of-way. Therefore, according to the Act and the FCC‘s order, the ownership 

or control analysis that must be conducted under state law is to determine Qwest’s ownership or 

control to afford the CLEC access to its right-of-way, easement or other interest in property, not, 

as Qwest suggests, to determine Qwest‘s legal right “to convey an interest” in property. The 

ability to afford access may not rise to the level of “conveying an interest.” Accordingly, AT&T 

‘‘ BellSoutli Second huisiarza Order. 1 17 1: See also Section 751(b)(4), 47 U.S.C. $351(b)(4). 
47 MTE Order, ¶ 85. (Citations omitted). 0 4s Id. at 187.  
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recommend that Section 10.8.1.5 be revised as follows: 

Section 10.8.1.5 - The phrase “ownership or control to do so: means the legal 
right, as a matter of state law, to convey an interest in  real or personal property or 
to afford the access to poles, ducts, conduits and rights-of-way contemplated by 
the Act. 

G. Under FCC Rules, Owest Is Required To Grant Or Denv All Requests For Access 
To Poles, Ducts And Rights-Of-Wav Within 45 Daw. Qwest’s SGAT Must Be 
Modified To Reflect This Requirement Before It Mav Be Found To Complv With 
Checklist Item 3. 

In Section 10.8.4 of the SGAT, in general, and in modified section 2.2 of Exhibit D 

thereto, which is specifically referenced in that section, Qwest has outlined its obligations to 

respond to requests for access to poles, ducts and rights-of-way (“ROW’). In the case of large 

order, Qwest proposes that it be permitted to provide an initial response approving or denying a 

portion of the order no later than 35 days following receipt of the order and continue approval or 

denial on a rolling basis until it has completed its response to such order. Notably, Qwest a 
specifies no time limit within which it must complete its response to the order. 

Under the Act and relevant orders of the FCC, there is no basis for distinguishing large 

requests from any other request for access to poles. ducts. conduit or ROW. Qwest is required to 

respond to all requests for access to poles, ducts or ROW within 45 days. See, h i  the Matter of 

Cmdie i -  Telephone, LLC 1’. Virgiiiin Electric mid Po\c~r Coinpaiiy; 15 FCC Rcd. 9563, June 7, 

2000. 

Section 47 CFR I .  1403(b) provides in pertinent part: 

Requests for access to a utility‘s poles, ducts, conduits or rights-of-way by a 
telecommunications carrier or cable operator must be in writing. If access is not 
granted within 45 days of the request for access, the utility must confirm the 
denial in writing by the 45‘h day. The utility’s denial of access shall be specific, 
shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons 
of lack of capacity, safety, reliability or engineering standards. 
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The FCC rule contains no exception based on the size of the order. Size doesn't matter. 

Therefore, Qwest's proposed modification to Section 2.2.  of Exhibit D is insufficient to satisfy 

the FCC rule. Sections 10.8.4 and section 2.2 of Exhibit D must be modified to ensure that 

Qwest responds to a11 requests for access within 45 days, irrespective of the size of the request. 

In Cavalier, the FCC was asked to address the numerous delays Complainant had 

suffered in obtaining the utility's approval to attach to its poles. In answer to the electric utility's 

claim that Rule 1.1403 only required it to respond 45 days if it were going to deny the 

application, the FCC concluded that under its rules the responding utility must grant or deny all 

requests for access to poles within 45 days. The FCC then directed the electric utility to provide 

immediate access to all poles for which permit applications had been pending for greater than 45 

days. 

The FCC's interpretation of its rules Ccwaliei. is controlling here. Qwest's SGAT must 

0 be modified to require responses to all requests for access to poles, ducts and ROW within 45 

days consistent with FCC Rule 1.1403. 

Qwest argues that Cavalier should be read to permit it to respond to large requests in  

stages commencing within 35 days following its receipt of the completed application but 

continuing well beyond 45 days if necessary from Qwest's perspective. Qwest's view of the 

Caidier  decision is self-serving and inaccurate. As Qwest notes, the FCC's reference to large 

orders is contained within the following discussion in Caiulier: 

We have interpreted the Commission's Rules, 47 CFR 0 1.1403(b), to mean that a pole 
owner "must deny a request for access within 45 days of receiving such a request or it 
will otherwise be deemed granted." We conclude that Respondent is required to act on 
each permit application submitted by Complainant within 45 days of receiving the 
request. To the extent that a permit application includes a large number of poles, 
respondent is required to approve access as the poles are approved, so that complainant is 
not required to wait until all poles included in a particular permit are approved prior to 
being granted any access at all. Respondent shall immediately grant access to all poles to 
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which attachment can be made permanently or temporarily, without causing a safety 
hazard, for which permit applications have been filed with Respondent for longer than 45 
days. 

However, contrary to Qwest's claims, the FCC did not permit the utility to respond to large 

orders outside the 45-day period. Rather, in this portion of the Cavalier- decision, it directed the 

utility to begin approving access as poles are approved, so as to provide the Complainant with 

access as soon as possible. Nowhere did the FCC suggest it would tolerate any exception to the 

rule that all requests for access must be granted or denied within 45 days. 

Because Qwest's modified proposal would improperly extend the time it has to respond 

to large orders beyond the 45-day response time permitted by the FCC's Rules, it is not in 

compliance with Section 25 1 and 27 1 of the Act and. therefore, Checklist Item No. 3 has not 

been fully satisfied. 

CHECKLIST ITEM 8 - WHITE PAGE LISTINGS 

A. Owest Is Not Providing Nondiscriminatorv Access to White Page Listings. 

Section 27 1 (c)(2 )(B)(viii ) of the Act requires a BOC to provide "[wlhite pages directory 

a 

listings for customers of the other carrier's telephone exchange service." Section 25 1 (b)(3) of the 

Act imposes on all local exchange carriers the duty to provide nondiscriminatory access to 

directory listings. The Federal Communications Commission ("FCC") has concluded that the 

requirements of these sections are ~omparable."~ To meet its obligation under the Act for 

Checklist Item 8, Qwest must demonstrate that it provides nondiscriminatory access to white 

pages listings, including specifically ( 1 ) nondiscriminatory appearance and integration of white 

pages listings to customers of competitive local exchange carriers ("CLECs"); and ( 2 )  white 

* 44 BellSouth Second Louisiana Order; 253. 

31 



pages listings for competitor's customers with the same accuracy and reliability that it provides 

its own customers." 

The FCC has made clear that: 

[t]o compete effectively in the local exchange market, new entrants must 
be able to provide service to their customers at a level that is comparable 
to the service provided by the BOC. Inherent in the obligation to provide 
a white pages directory listing in a nondiscriminatory fashion is the 
requirement that the listing the BOC provides to a competitor's customers 
is identical to, and fully integrated with, the BOC's customers' listings." 

More specifically, the FCC has stated that: 

By "identical," we refer to factors such as the size, font. and typeface of 
the listing. Customers may, of course, request and negotiate different 
arrangements for "enhanced" listings, such as boldface, italic, and other 
deviations from the basic primary listing that the BOC provides its own 
customers. Use of the term "fully integrated" means that the BOC should 
not separate the competing carrier's customers listings from its own 
customers." 

Although not necessarily definitive, the FCC concludes that i t  may be persuasive that a 

CLECs' white pages listings are subject to "the exact same process [ ] pelformed in the same 

way and at the same time for the [competitive] LEC orders as for its own.*".' 

This issue was first addressed by ATgLT in Arizona. As indicated i n  Mr. Wilson's Direct 

Testimony, AT&T raised concerns in Arizona with Qwest's compliance with Checklist Item 8, 

stating that Qwest, among other things, did not treat CLEC listings in a nondiscriminatory 

manner. Specifically, AT&T questioned the processing of CLEC listings by Qwest. In 

reviewing the SGAT, it did not appear that CLEC listings followed the same process as Qwest's 

listings.5J Although Section 10.4.21 1 of Qwest's SGAT suggests that Qwest's processes will 

'(' Id.. 253. 
Id.. 9 256. 

'' Id. 

21 

Comnrerits ori AT&T arid TCG P1ioerii.v or1 Checklist Itenis 8, 9 arid 12. pp. 8-9. 
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“use the same processes and procedures” for CLEC listings, the Affidavits, testimony and 

exhibits filed by Qwest suggested otherwise.” For example, AT&T pointed out that a CLEC ’ 
must prepare “listing forms” for both resold and facilities-based services and fax or otherwise 

send such forms to Qwest’s service center for processing. Qwest merely sends all requests 

directly to Dex without this intervening step. As described in Qwest’s testimony, Qwest makes 

nightly downloads into Qwest Dex’s publishing database. The additional step required of 

CLECs not only increases the potential for error, but also suggested that CLEC listings are not 

56 included in nightly downloads as timely as Qwest listings. 

This issue appeared to be resolved in Arizona by the following sworn statement made by 

Qwest‘s witnesses during the workshop that CLEC listings information is treated exactly as 

Qwest listings information: 

The process for U S WEST handing off listings to U S WEST Dex is 
exactly the same for U S WEST retail as it  is for CLEC listings. The 
timing is exactly the same. On a nightly basis, a file is downloaded from 
our listings databases, and that file contains all listings that have been 
modified or entered new for the first time in the listings database the day 
before or any listing that posted into the listings database the day before. 
Any new listing, any modified listing, regardless of the owner of that 
listing, is downloaded on a nightly basis into a file, and that file is sent to 
Dex. Dex uploads those changes into its directory publishing database, 
and that’s it. It’s done on a commingled basis; that is, the nightly file is 
produced with commingled listings. There is no distinction in the 
timing: 57 

In addition, Qwest witness Lori Simpson stated: 

U S WEST has processes and procedures that ensure that CLEC listings are 
as accurate and reliable as those we provide for ourselves. Our procedures 

~~ 

tlffidaivir of Lmi Siriipson. Ex. LAS- 1. 
Affidaiit of Lnri Siriipson. p. 33. 
Tesrinion.v ofLori Siriip.~ort, Arizona 27 1 workshop. 1 - 1  1-00. p. 37 (Attachment B to the Direct Testimony of 

Kenneth L. Wilson. dated October 13. 2OOO.) 
While Ms. Simpson described the processes employed for CLEC listings during the Arizona workshop, the details 
were sketchy and unclear. Accordingly. AT&T relied upon Ms. Simpson‘s representations that CLECs listings were 
being treated in a manner at panty with Qwest‘s retail listings. 

5 i  

56 
$7 
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minimize the potential for errors in CLEC listings. We use the same 
personnel with the same timing to process CLEC listings as U S WEST 
listings. We use the same system for CLEC listings and U S WEST listings. 
We apply the same manual and mechanical edits to CLEC listings and U S 
WEST listings. We commingle all listings in our database. And finally, we 
commingle U S WEST and CLEC listings in the files that we give to our 
directory publishers. Again, our Arizona SGAT obligates us to provide 
listings as 1i.e just described.5s 

Qwest also stated that the assurances it made in Arizona applied throughout its region. 

With this assurance, AT&T considered this issue resolved for AT&T in all other states and we 

had not pursued this issue. 

However, during the course of the Regional Oversight Committee's audit of Qwest's 

performance data, the auditors determined that the majority of CLEC directory listings are 

entered manually (with the exception that certain of ATgLT listings are entered mechanically), 

while Qwest database updates are entered electronicall>,. via the SOP interface.59 As a result, the 

@ 
auditors concluded that Qwest's directory listings processes cannot provide CLECs parity. 

Consequently, based upon these ROC audit results, i t  does not appear that CLEC listings are not 

processed in the same manner as Qwest listings. This means that Qwest is not providing the 

nondiscriminatory access to white page listings required by the Act. 

In addition, AT&T expressed concern regarding Qwest's compliance with the 

requirement that Qwest must provide white pages listings for competitors' customers with the 

same accuracy and reliability that i t  provides its own customers. Qwest responded that the two 

metrics for directory listing, DB- 1 and DB-2, would demonstrate that it is providing CLECs with 

the same accuracy and reliability that Qwest provides its customers. In its filings in Oregon, 

AT&T indicated that complete satisfaction of Checklist Item 8 should be subject to Qwest's 

58 

59 
Id.. p. 22. 
See Attachment C to the Direct Testimony of Kenneth L. Wilson, Exceptions 1005 and 1006 of the Qwest OSS 

Evaluation, dated September 19. 2OOO. 

34 



reported performance under the DB-I and DB-2 measures. AT&T had agreed that Checklist 

Item 8 could be conditionally approved, subject to satisfactory performance under measures DB- 

1 and DB-2. Given the newly-revealed audit information regarding Qwest’ s performance under 

the DB-1 and DB-2 measures, Qwest should not obtain conditional approval of Checklist Item 8. 

Because the processes for treatment of CLEC listings as compared with Qwest listings are 

substantially different, Qwest cannot provide CLECs with any assurance that CLEC listings will 

be processed with the same accuracy and reliability as Qwest’s. 

Accordingly, until Qwest’s processes for handling CLEC white page listings is altered to 

afford parity treatment and Qwest can demonstrate that it provisions CLEC listings with the 

same accuracy and reliability as Qwest’s listings, Qwest cannot satisfy Checklist Item 8. 

In the Rebuttal Testimony of Lori Simpson, Qwest makes much of what Qwest disclosed 

during the course of the Arizona workshop on its provisioning of white page listings. At best, 

Qwest statements during the course of the workshops are confusing, particularly when coupled 

with its assurances that CLEC listings were treated in the same manner as Qwest’s listings. At 

the end of the day, however, Qwest’s own statements at the Arizona workshops, as Ms. 

Simpson‘s Rebuttal Testimony now makes clear, demonstrate that Qwest is not in current 

compliance with Checklist Item 8. 

The FCC has made very clear that Qwest bears the burden to demonstrate its compliance 

with the Section 27 1 checklist items. It has stated: 

In order to comply with the requirements of section 271’s competitive 
checklist, a BOC must demonstrate that i t  has “fully implemented the 
competitive checklist in subsection (c)Q )( B).”60 

I11 the Matter qf Applicatiori by Bell Atlariric NeM- York for Authorization Under Section 271 of the ti( ) 

Coiiiniirriicatioris Act to Prmide In-Region. IiiterLATA Senice in the State of Neu York, Memorandum Opinion and 
Order, CC Docket No. 99-795. released December 22,1999.Y 44 (“Bell Atlantic New York Order”); Ameritech 
Michigan 0rder.g 44: SBC Texas Order-. ‘]I 4. e 
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We have set forth above the analytical framework that we use in assessing 
whether a BOC has demonstrated compliance with the statutory 
requirements of section 271. At the outset, we reemphasize that the BOC 
applicant retains at all times the ultimate burden of proof that its 
application satisfies all of the requirements of section 27 1, even if no party 
files comments challenging its compliance with a particular requirement." 

Thus, even if no party had challenged Qwest's compliance on this checklist item, or as 

was the case in Arizona, allowed Qwest's application to go forward based upon their assurances, 

this Commission must still assess Qwest's compliance with the checklist item. Based upon the 

audit reports produced in the OSS ROC test, i t  is clear that Qwest is not in compliance with 

Checklist Item 8. 

Qwest also seems to suggest that its request to modify the PID and its promise of future 

systems updates that will eliminate the manual processing of CLECs listings does not cure 

Qwest's current deficiency or put Qwest in compliance with the requirements of Checklist Item 0 
8. Under Sections 27 1 and 25 1, Qwest must demonstrate that it is currently providing 

nondiscriminatory access to white page listings. The ROC audit exceptions make clear that 

Qwest is not providing such access and changing the requirements of the PID will not change 

that fact. Nor is Qwest's promise of future compliance sufficient to put it in compliance today. 

The FCC has made this very clear, stating: 

The timing of a section 271 filing is one that is solely within the applicant's 
control. We therefore expect that, when a BOC files its application, it is already 
in full compliance with the requirements of section 27 1 and submits with its 
application sufficient factual evidence to demonstrate such compliance. Evidence 
demonstrating that a BOC intends to come into compliance with the requirements 
of section 27 1 by day 90 is insufficient.6' 

6'Bell Atlantic New York Order. 1 47; BellSouth Second Louisiaria Order, $j' 51: Ameritech Miclzigan Order, 5743; 
SBC Texas Order, 47. 

Aiiieritech Michigan Order, 1 55.  
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That logic applies here as well. Until Qwest comes forth with evidence that it is, in fact, 

providing nondiscriminatory access to white page listings, it cannot be found to be in compliance 

with Checklist Item 8. 

CONCLUSION 

For all the reasons set forth herein, Qwest is not currently complying with Checklist 

Items 3 and 8. 

Dated: December 22. 2000. 

AT&T COMMUNICATIONS OF THE 
MIDWEST, INC., AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. AND 
AT&T LOCAL SERVICES ON BEHALF OF 
ITS TCG AFFILIATES 

Mary B. Tribby 
Rebecca B. DeCook 
1875 Lawrence Street 
Suite 1575 
Denver, Colorado 80202 
(303) 298-6357 
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BEFOR,E THE COLORADO PUBLIC UTILITIES COMMISSION 

) 
) 

IN THE MATTER OF THE) DocketNo.971-198T 
INVESTIGATION INTO U S WEST) 
COMMUNICATIONS, IN C. ’S ) 
COMPLIANCE WITH 9 271(C) OF THE) 
TELECOMMUNICATIONS ACT OF) 
1996 1 

JOINT STATEMENT OF POSITION AND BRIEF ON 
CERTAIN REMAINING NON-OSS RELATED CHECKLIST ITEMS 

AT&T Communications of the Pacific Northwest, Inc and AT&T Local Services on 

behalf of TCG Seattle (“AT&T”) and WorldCom, Inc., on behalf of its regulated subsidiaries 

(“WCom”), (collectively “Joint Intervenors”) hereby submit the following brief on certain 

disputed issues remaining from the first workshop in the above-captioned proceeding. 

Specifically, this Brief will address certain disputed issues that remain relating to Checklist Item 

13 - Reciprocal Compensation. The issue of the payment of reciprocal compensation for 

internet service provider (“ISP’) traffic under Checklist Item 13 has been deferred to a later 

workshop and will not be addressed here. This brief will address the following remaining issues: 

Checklist Item 3: Issue - regarding reciprocal access to poles, ducts, conduits and rights-of- 

way and Issue , Section 10.8.4.2 regarding limitations on responses to ROW requests and; 

Checklist Item 7, 

13, Issues 

transport charge, Inter-LCA billing, single POI per LATA, reciprocal and symmetrical 

, Section 10.6.2.1 regarding the issue of licensing; and Checklist Item 

regarding ratcheting, definition of tandem switch, host-remote 

compensation and several miscellaneous issues.’ 

INTRODUCTION 

1 



The competitive checklist and other requirements of Section 271 of the 

Telecommunications Act of 1996 (the “Act”) prescribe the mechanism by which a Regional Bell 

Operating Company (“RBOC”), such as U S WEST, may provide in-region interLATA services. 

Congress properly determined that an RBOC‘s entry into the long distance market would be anti- 

competitive unless the RBOC’s local market power is “first demonstrably eroded by eliminating 

barriers to local competition.”’ To demonstrate compliance with Section 27 1, therefore, 

U S WEST must show that i t  has made real, significant, and irreversible steps to open its local 

market in Washington, both in statements of policy and in actual implementation of policy.’ 

The Federal Communications Commission (“FCC”) has concluded that to make a pi-hzn 

facie case that it is meeting the requirements of a particular checklist item, an RBOC must: 

demonstrate that i t  is providinz access or interconnection pursuant 
to the terms of that checklist item. The Commission has previously 
concluded that, to establish that it is “providing” a checklist item, a 
BOC must demonstrate that i t  has a concrete and specific legal 
obligation to furnish the item upon request pursuant to a state- 
approved interconnection agreement or agreements that set forth 
prices and other terms and conditions for each checklist item, and 
that it is currently furnishing. or is ready to furnish, the checklist 
item in the quantities that competitors may reasonably demand and 
at an acceptable level of quality.“ 

Accordingly, U S WEST must first demonstrate that it has a concrete and specific legal 

obligation to provide each checklist item in a manner that is consistent with the requirements of 

Sections 27 1, 25 1 and 252 of the Act. To meet this burden, U S WEST must demonstrate that its 

ATAT is contemporaneously filing a separate brief addressing issues regarding access to private landowner 

Application qf Aineritech Michigan Pursuant to Section 271 of the C~~tnmutiicatioris Act of 1934. as amended, to 

I 

contracts under Checklist Item 3. 
2 

Provide In-Region, InterLATA senvices in Michigan. CC Docket No. 97- 137. Memorandum Opinion and Order, 
FCC 97-298 (released August 19, 1997). ‘11 I8 (“Ameritech Michigan Order”). 
‘ Id. 
‘ Application qf BellSouth Corporation pitrsuarit to Section 271 of the Communications Act of 1934, as amended, to 
provide in region-inter LATA sendces in Louisiana. CC Docket No. 98- 12 1, FCC 98-27 1 ,  released October 13, 
1998, 54 (“BellSouth Second Louisiana Order“); Ameritech Michigan Order, 110. 
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legal obligations have been met through its Washington-approved interconnection agreements * (“ICAs”) or its SGAT. 

Second, it must be determined whether U S WEST is currently furnishing, or is ready to 

furnish, the checklist item in the quantities that competitors may reasonably demand and at an 

acceptable level of quality. Thus, while the ICAs or the SGAT may reflect an appropriate legal 

obligation, U S WEST must also demonstrate that i t  has satisfied the second prong of the Section 

27 1 analysis by presenting evidence that i t  is currently furnishing, or is ready to furnish, the 

checklist item in the quantities that competitors may reasonably demand and at an acceptable 

level of quality. This is the performance-related evidence that will be assessed later as part of 

subsequent proceedings once the ROC testing is completed. 

As a result, the purpose of these workshops has been to assess whether U S WEST has 

the concrete and specific legal obligations to furnish the checklist items under consideration. 

e Under review in the first workshop were checklist items 3, 7, 8, 9. IO, 12 and 13. Numerous 

issues relating to these checklist items have been addressed and resolved during the course of the 

first workshop. However, there remain disputed issues regarding U S WEST‘s compliance with 

Checklist Items 3,7, and 13.’ Absent proper resolution of these disputes. U S WEST‘s SGAT 

does not comply with the legal obligations of Sections 25 1,252 and 27 1 for these checklist 

items. Set forth below is a description of the issues in dispute, why U S WEST‘s SGAT does not 

comply and how these issues must be resolved to bring U S WEST into compliance. 

ARGUMENT 

I. U S WEST’S SGAT DOES NOT SET FORTH THE REQUIRED SPECIFIC AND 
CONCRETE LEGAL OBLIGTIONS FOR CHECKLIST ITEM NO. 3 - ACCESS 
TO POLES, DUCTS AND RIGHT-OF-WAY. 

’ In addition. the internet service provider issue, which has been separately briefed, must be resolved in accordance 
with the recommendations made by the Joint Intervenors. 
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A. The SGAT Provisions that Require CLECs To Provide U S WEST 
Reciprocal Access To Their Poles, Ducts, Conduits, And Rights-of-way 
Violates The Act. 

Section 27 1 (c)( 2)(B)(iii) requires BOCs to provide “nondiscriminatory access to the 

poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in accordance with the requirements of section 224.”6 

In the revised SGAT, U S WEST attempts to impose upon CLECs a reciprocal obligation 

to provide access to poles, ducts, conduits and rights of way. Specifically, Section 1 O.S. 1.4 

specifies that: “the rights, benefits and obligations in this Section 10.8 are reciprocal.”’ In 

addition, 10.8.1.1, 10.8.1.2 and 10.8.1.3 a1 contemplate that the obligations set forth therein are 

reciprocal. The Act and FCC orders obligate U S WEST to provide access to poles, ducts, 

conduits and rights of way. They do not obligate the CLECs to do the same. Section 25 1 (b)(4) 

of the Act obligates each local carrier to afford access to the right-of way 

Section 25 1 (b)(4) of the Act imposes on each LEC “the duty to afford access to the poles, 

ducts, conduits, and rights-of-way of such carrier to competing providers of telecommunications 

services on rates. terms, and conditions that are consistent with section 224 of this title.” Section 

224(a)(5) of the Act states for purposes of 8 224, “the term ‘telecommunications carrier‘ (as 

defined in 9 153 of this title) does not include anv incumbent local exchange carrier as defined in 

8 251(h) of this title.” (emphasis added). By its terms, however, section 251(b)(4) is specifically 

subject to the terms and conditions of section 224. In turn, 47 U.S.C. 8 224(f)( 1 ) provides that, 

“A utility shall provide a cable television system or any telecommunications carrier with non- 

discriminatory access to any pole, duct, conduit, or right of way owned or controlled by it.” 

BellSouth Second Louisiaria Order, 17 1. See also 47 U.S.C. 5 15 I (b)(5). 
‘ See also Sections 10.8.1.1 and 10.8.1.3. I n  Arizona, the CLECs agreed to this provision because of the AriLona 
federal district court had ruled that the Arizona Commission decision requiririg -rf ci~rocal access did not violate the a 
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Thus, the duty to provide access is imposed on all “utilities,” whereas, the right to obtain access 

is extended only to a “cable television system” or a “telecommunications carrier.” 

Although AT&T and U S WEST are both telecommunications carriers as defined in 47 

U.S.C. $ 153, for purposes of Section 224, 224(a)(5) defines telecommunications carrier to 

exclude “any incumbent local exchange carrier.” (emphasis added). Thus, pursuant to Section 

224. AT&T is a telecommunications camer, while U S WEST is not a telecommunications 

carrier. The Act, by its addition of subsection (a)(5), clearly establishes different rights for 

incumbent LECs and new entrants. 

This js precisely the position articulated by the FCC in paragraph 1231 of the Local 

Coniperifiorz Order and by the FCC‘s rules and codified in the Code of Federal Regulations. See 

47 C.F.R. 8 1.1403(a); id. $ 1.1402(h); id. 8 51.219. Only a ”telecommunications carrier” is 

entitled to reciprocal access (id. $ 1.1403(a)), and ”the term telecommunications carrier . . . does a not include . . . incumbent local exchange camers.“ Id. 8 1.1402(h). 

Thus, U S WEST is dead wrong in asserting that i t  is lawful to impose reciprocal access 

provisions on the CLECs. Under the plain terms of the Act the FCC‘s Order and the FCC’s 

rules, U S WEST does not have the ri,oht to require CLECs to afford to U S WEST reciprocal 

access to their poles, ducts, and rights-of-way. 

Nor does U S WEST‘S contention that the Jointer Intervenors interpretation of Section 

25 l(b)(3) would render that provision meaningless have any merit. The FCC’s Rule would still 

require CLECs to afford reciprocal access to one another. What it would not do would be to 

afford U S WEST the ability to overwhelm CLECs with requests for access on their poles, ducts, 

and rights-of-way. This makes perfect sense since U S WEST has extensive poles, ducts, and 

Act. While the CLECs disagree tcith this ruling, the p~irties agreed to this provisiori subject ultimately to the 
outcoiizc of their appeal of the rulirig iii the 9”’ Circuit Court of Appeals. * 
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rights-of-way that it has acquired over its 100 year history under a monopoly environment and 

U S WEST has been able to effectively and efficiently obtain ROW agreements throughout its @ 
temtory. Historically as a monopoly, U S WEST enjoyed significant advantages in acquiring 

these rights through its ability to leverage the threat of an eminent domain proceeding to acquire 

advantageous ROW terms quickly and efficiently. CLECs, on the other hand, have precious few 

poles, ducts, and rights-of-way and placing those structures and obtaining the requisite rights-of- 

way is typically a time-consuming and expensive proposition. Once obtained it would be anti- 

competitive and contrary to the development of local competition contemplated by the Act to 

empower U S WEST to overwhelm the CLEC limited structure with U S WEST‘s service, when 

U S WEST has so much of its own to utilize. U S WEST has every business incentive to take 

such action. Thus, the FCC rule makes perfect sense. 

Accordingly, Section 10.8.1 of the SGAT must be revised to remove all requirements for 

reciprocal access. 

B. U S WEST’s Verification Response Times Violate The Act and FCC Rules. 

In Section 10.8.4 of the SGAT, in general, and Exhibit D thereto, which is specifically 

referenced in that section, U S WEST has established a “standard inquiry” procedure. The 

process is described in particularity in a table found in Section 2.2 of Exhibit D. In this table, 

U S WEST describes the timeframes within which it  will respond to a verification request for 

access to poles, ducts or rights-of-way (“ROW’). Therein, the timeframes for response by 

U S WEST vary based upon the size of the access request. 

Under the Act and relevant orders of the FCC, there is no concept of a “standard inquiry” 

size for responding to a verification request. Moreover, under 47 CFR 9 1.1403, U S WEST is 

required to provide all access to poles, ducts or ROW within 45 days. 
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Section 47 CFR 1.1403(b) provides in pertinent part: 

Requests for access to a utility's poles, ducts, conduits or rights-of-way by a 
telecommunications carrier or cable operator must be in writing. If access is not 
granted within 45 days of the request for access, the utility must confirm the 
denial in writing by the 45'h day. The utility's denial of access shall be specific, 
shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons 
of lack of capacity, safety, reliability or engineering standards. 

The FCC rule has no exception based on the size of the order. Size doesn't matter. Therefore, 

Sections 10.8.4 must be modified by eliminating the standard inquiry limitation and by ensuring 

that U S WEST responds to all requests for access within 45 days, irrespective of the size of the 

request. 

Further, this issue has already been addressed by the FCC in - IIZ tlie Mutter qf Cavalier 

Telephone, LLC 1'. Virgiiziu Electric uiid P o u ~ r  Coi?ipciny; DA 00- 1250, File No. PA 99-005, 

released June 7, 2000. In that case, the FCC addressed the issue of large pole orders by stating: 

We have interpreted the Commission's Rules, 47 CFR 9 1.1403(b), to mean that a 
pole owner "must deny a request for access within 45 days of receiving such a 
request or it will otherwise be deemed granted. . . . to the extent that a permit 
application includes a large number of poles. respondent is required to approve 
access as the poles are approved, so that complainant is not required to wait until 
all poles included in a particular permit are approved prior to being granted any 
access at all. Respondent shall immediately grant access to all poles to which 
attachment can be made permanently or temporarily, without causing a safety 
hazard, for which permit applications have been filed with Respondent for longer 
than 45 days. 

Because U S WEST'S SGAT contains the standard inquiry limitation that would 

improperly extend the 45 day response time required by the FCC's Rules, it is not in compliance 

with Section 25 1 and 27 1 of the Act and, therefore, Checklist Item No. 3 has not been fully 

satisfied. 
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11. U S WEST’S SGAT DOES NOT PROVIDE THE SPECIFIC AND CONCRETE 

911 AND E911, DIRECTORY ASSISTANCE AND OPERATOR SERVICES. 
LEGAL OBLIGATIONS TO FWRNISH CHECKLIST ITEM NO 7 - ACCESS TO 

Under Checklist Item No. 7 ,  U S WEST must provide nondiscriminatory access to 1) 91 1 

and E9 1 1 services; 2) directory assistance services to allow the other camer’s customers to 

obtain telephone numbers; and 3) operator call completion services8 

In Sections 10.4.2.4, 10.5.1.1.2 and 10.6.2.1 of its SGAT, U S WEST states that both 

U S WEST and the CLEC (Section 10.4.2.4) will grant one another a “license” to use end user 

47 U.S.C. $ 271(~)(2)B)(vii)(1-111). 
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listings and the directory assistance list information. A license is ordinarily considered to be a 

privilege to perform an act on the land or with the property of another. The licensor generally 0 
owns or controls the property. With regard to the expression of information, one's interest 

(ownership or control) is protected by copyright and the owner of the copyright gives a license to 

publish or use its expression. 

U S WEST does not have the right to claim a copyright of mere facts. The names, 

telephone numbers and addresses of U S WEST's customers are simply facts, which are not 

subject to protection as intellectual property. Thus, licensing of these pieces of factual data is not 

legally protectable and would not be in the public interest. Moreover, as between the parties to 

the SGAT, as a contractual matter, each party owns its respective end user and directory 

assistance listing data and i t  is improper for U S WEST to claim an intellectual property right in 

such data supplied by the other party to the Agreement. Therefore, US WEST's attempt to claim 

e licensing rights to the other party's data is inappropriate. 

In the case of Feist Publicarions, Inc. 1'. Rirr-01 Tclcphone Senrice Co., 499 U.S. 340, 1 11 

S.Ct. 1282 (1991 ) the U S Supreme Court held that names, towns and telephone numbers of 

telephone utility's subscribers in the white pages of the utility's directory were not copyrightable 

facts, as these bits of information were not original to the utility even if the utility had been first 

to discover and report the data. The rational for that holding is applicable here. The nature of 

the information is the same. In that case, Rural Telephone refused to license its white pages 

listings to Feist for a directory that provided directory information for 11 different telephone 

service areas. Feist extracted the listings it needed from Rural's directory without Rural's consent 

and Rural sued for copyright infringement. The District Court granted summary judgment in 

favor of Rural and the Court of Appeals affirmed. The Supreme Court reversed, holding that 
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Rural's white pages are not entitled to copyright, and therefore, Feist's use of them does not 

constitute infringement. 

The Supreme Court, relying on Article 1, 98, cl. 8 of the Constitution which mandates 

originality as a prerequisite for copyright protection, concluded that Rural's white pages did not 

meet the constitutional or statutory requirements for copyright protection. The Court stated that 

while Rural had a valid copyright in the directory as a whole because it contained some forward 

text and some original material in the yellow pages advertisements, there was nothing original in 

Rural's white pages. Thus. the Court concluded that raw data were not copyrightable facts and 

the way in which Rural selected, coordinated and arranged those facts was not original in any 

way, stating "there is nothing remotely creative about arranging names alphabetically in a white 

pages directory." 499 U.S. at 346. 

Accordingly, the Joint Intervenors recommend that Sections 10.4.2.4, 10.5.1.1.2 and e 10.6.2.1 be modified as follows: 

10.4.2.4 
listings information solely for use in its Directory Assistance List Service, 
subject to the terms and conditions of this Agreement. U S WEST will 
incorporate CLEC end user listings in the directory assistance database. 
U S WEST will incorporate CLEC's end user listinp infomation in all 
existing and future directory assistance applications developed by 
U S WEST. Should US WEST cease to be a telecommunications carrier. 
by virtue of a divestiture, merger or other transaction, this access ,orant 
automatically terminates. 

CLEC grants U S WEST access to CLEC's end user 

10.5.1.1.2 
List Service is the bulk transfer of U S WEST's directory listings for 
subscribers within U S WEST's 14 states for the purpose of providing 
Directory Assistance Service to its local exchange end user customers 
subject to the terms and conditions of this Agreement. See Section 10.6 
for terms and conditions relating to the Directory Assistance List Services. 

Directory Assistance List Service -- Directory Assistance 

10.6.2.1 U S WEST grants to CLEC, as a competing provider of 
telephone 
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exchange service and telephone toll service, access to the DA List 
Information solely for the purpose of providing Directory Assistance 
Service to its local exchange end user customers, or for other incidental 
use by other carriers’ customers, subject to the terms and conditions of this 
Agreement. As it pertains to the DA List Information in this Agreement, 
“Directory Assistance Service” shall mean the provision, by CLEC, via a 
live operator or a mechanized system, of telephone number and address 
information for an identified telephone service end user or the name 
and/or address of the telephone service end user for an identified 
telephone number. Should CLEC cease to be a telecommunications 
carrier, a competing provider of telephone exchange service or telephone 
toll service, this access grant automatically terminates. 

By using the concept of a “license,” U S WEST is improperly restricting CLECs‘ 

access to the DA List information, contrary to the requirements of Checklist Item No. 7. 

If, however, the Commission does not agree and endorses U S WEST proposed license 

concept, the revisions proposed in Hearing Exhibit 122, titled “Second Revision, With 

Proposed Edits from: Colorado Workshop June 6-8, 2000, Washington Workshop June 

@ 
21 - 23. Colorado Workshop June 29-30, 2000” should be used with the agreed upon 

amendment for Sections 10.5.1.1.2 and 10.6.2.1 concerning the revocation process. 

111. U S WEST’S SGAT DOES NOT SET FORTH THE CONCRETE AND SPECIFIC 

COMPENSATION. 
LEGAL OBLIGATIONS TO FURNISH CHECKLIST ITEM 13 - RECIPROCAL 

A. Legal Requirements Regarding Reciprocal Compensation 

Section 271(c)(?)(B)(xiii) of the Act (Checklist Item 13) requires that a BOC’s access 

and interconnection include “[r]eciprocal compensation arrangements in accordance with the 

requirements of Section 252(d)(2).”9 In turn, Section 252(d)(2)(A) states that “a State 

commission shall not consider the terms and conditions for reciprocal compensation to be just 

e y  47 U.S.C. $ 27l(c)(l)(B)(xii i) .  
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Finally, U S WEST, AT&T and WCom have reached agreement on revised language for 

Section 1.8 of the Washington SGAT. The Joint Intervenors urge the Commission to adopt this a 
revision and require it  be immediately incorporated into the Washington SGAT. 

The undersigned is authorized to sign this pleading and file it on behalf of the named 

intervenors herein. 

Dated: July 17, 2000. 

AT&T COMMUNICATIONS OF THE 
PACIFIC NORTHWEST, INC. AND TCG 
SEATTLE 

Mary B. Tribby 
Rebecca B. DeCook 
1875 Lawrence Street 
Suite 1575 
Denver. Colorado 80203 
(303) 298-6357 

- A N D -  

WORLDCOM, INC. 

Thomas F. Dixon 
707 - 17‘” Street. #3900 
Denver, Colorado 80202 
303-390-6106 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OREGON 

In the Matter of the Investigation of the Entry ) 
Of Qwest Corporation into In-Region ) 
InterLATA Services under Section 27 1 of the ) Docket No. UM 823 
Telecommunications Act of 1996 ) 

JOINT COMMENTS OF WORLDCOM AND AT&T ON 
WORKSHOP 1 FINDINGS AND RECOMMENDATION REPORT 

WorldCom, Inc. (“WCom”) and AT&T Communications of the Pacific Northwest, Inc., 

and AT&T Local Services on behalf of TCG Oregon (collectively “AT&T”), (collectively “Joint 

Commenters”) provide the following comments on the Administrative Law Judge’s Workshop 1 

Findings and Recommendation Report (“Recommendation Report”). The Joint Commenters 

agree with the ALJ’s recommendations on many of the disputed issues. However, they have 

several concerns and comments regarding the ALJ’s recommendations on Checklist Items 3 

(Access to Poles, Ducts, Conduits and Rights-of-way, 8 (White Pages Listings) and 10 

(Signaling and Call-Related Databases), and Issues 13- 1, 13-3, 13-6 and 13-8 under Checklist 

Item 13 (Reciprocal Compensation). With respect to Checklist Item 8, new information has 

come to light since the workshop on this issue that suggests that Qwest is not providing CLECs 

with white pages listings at panty with the way it provides such listings to itself. Until Qwest 

can demonstrate that it is providing CLECs white pages listings “in substantially the same time 

and manner as it  provides to itself,” it should not be found to be in compliance with Checklist 

Item No. 8. With respect to Checklist Items 3, 10, and 13, the Joint Commenters urge the 
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language changes that go beyond the language that Qwest has highlighted as being in dispute. 

For this reason, the Joint Commenters believe i t  is premature to include provisions in a 

Consensus SGAT about which there is still significant dispute. 

Review of Performance Data. 

The Recommendation Report concludes that Qwest has satisfied checklist items 7, 

8, 9, and 10, "contingent upon satisfactory performance in the ROC OSS testing phase." 

However, Qwest also bears the burden to prose in this proceeding that its performance is 

consistent with the requirements of Section 27 1 .  The Joint Commenters are concerned 

that conditioning a finding of compliance on "satisfactory performance in the ROC OSS 

testing phase" implies that other performance data. including Oregon-specific 

performance is not to be considered. Accordingly, the Joint Commenters suggest that the 

condition in the Recommendation Report be broadened to state that the Commission's 

finding of Qwest's compliance with these checklist items is "subject to Commission 

review of performance data following the ROC OSS testing." This is consistent with the 

Commission's procedural order in this case and would track the condition language 

approved by the A I J  in  Washington in her Revised Initial Order. 

CHECKLIST ITEM 3 - ACCESS TO POLES, DUCTS, CONDUITS, S: RIGHTS- 
OF- WAY. 

Issue 3-1: 

In the Recommendation Report, the ALJ indicates that, in its Opening Brief, 

Qwest proposed revisions to Section 10.8.1.5 of the SGAT to state that the phrase 
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“ownership or control to do so” means the legal right, as a matter of state law, to convey 

an interest in real or personal property. This is the first opportunity Joint Commenters 

have had to address this proposed revision. Joint Commenters still have concerns 

regarding this Section. However, with the minor modification proposed below, this 

section would be acceptable. 

Section 27 1 (c)(2)(B)(iii) requires BOCs to provide to CLECs “nondiscriminatory access 

to the poles, ducts. conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in accordance with the requirements of section 324.”’ 

In its recent decision on rights of way, the FCC provides further clarity on the definition 

of ownership or control. Specifically. the FCC states: 

In order for a right of access to be triggered under Section 224, the property to which 
access is sought not only must be a utility pole. duct, conduit, or right-of-way. but it must 
be “owned or controlled” by the utility. In this regard, we have previously held that “[tlhe 
scope of a utility‘s ownership or control of an easement or right-of-way is a matter of 
state law.” Specifically, “the access obligations of Section 224(f) apply when. as a matter 
of state law, the utility owns or controls the right-of-way to the extent necessary to permit 
such access.”2 

We conclude that our analysis in the Local Cortipctirion First Report and Order remains 
valid, and applies to ducts, conduits, and rights-of-way in buildings as well as to those in 
other locations.’ 

The Act and the FCC orders do not contemplate that Qwest will convey a legal 

BellSouth Second Louisiana Order. 41 171: See also Section 2SI(b)(4)* 47 U.S.C. $251(b)(4). I 

’ In the Matter of Promotion of Competitive networks in Local Telecommunications Markets, First Report 
arid Order arid Ficrther Noticp of Proposed Ririemaking. WT Docket No.  99-21 7/CC Docket No. 96-98, 
FCC 00-366, released October 25. 2000, 7 (Citarions oniitted). 
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interest in real or personal property to the CLEC under the requirements of Section 

25 1 (b)(4) or Section 27 1 (c)Q)(B)(iii). The Act requires that Qwest afford the CLECs 

access to its poles, ducts conduits and rights-of-way. Therefore, according to the Act and 

the FCC‘s order, the ownership or control analysis that must be conducted under state law 

is to determine Qwest‘s ownership or control to afford the CLEC access to its right-of- 

way, easement or other interest in property, not, as Qwest suggests, to determine Qwest‘s 

legal right “to convey an interest” in property. The ability to afford access may not rise to 

the level of “conveying an interest.” Accordingly, Joint Commenters recommend that 

Section 10.8.1.5 be revised as follows: 

Section 10.8.1.5 - The phrase “ownership or control to do so: means the legal right, as a 
matter of state law, to convey an interest in real or personal property or to afford the 
access to poles, ducts, conduits and rights-of-way contemplated by the Act. 

Subissue 3-2.3 - Recording of MDU Agreements. 

In the Recommendation Report, the ALJ indicates that, in its Opening Brief, Qwest 

submitted revisions to Section 2.2 of SGAT Exhibit D, Paragraph 3.b of the Access Agreement 

and Paragraph 2 of the Consent Regarding Access Agreement. This is the first opportunity Joint 

Conimenters have had to address these revisions. AT&T still has objections to Section 2.2 of 

SGAT Exhibit D. Essentially, Qwest’s proposal is that i t  will provide a copy of any ROW 

agreement in its possession that has not been recorded only after a CLEC has obtained a formally 

executed, properly notarized “Consent” to the Quitclaim from the subject property owner to the 

Id. at . i 
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same accuracy and reliability that it provides its own customers. Qwest responded that the two 

metiics for directory listing, DB- 1 and DB-2, would demonstrate that it is providing CLECs with 

the same accuracy and reliability that Qwest provides its customers. In its filings in Oregon, 

AT&T indicated that complete satisfaction of Checklist Item 8 should be subject to Qwest‘s 

reported performance under the DB- 1 and DB-2 measures. AT&T had agreed that Checklist 

Item 8 could be conditionally approved, subject to satisfactory performance under measures DB- 

1 and DB-2. However, given the newly revealed information regarding Qwest’s performance 

under the DB- 1 and DB-2 measures, Qwest s,hwkbx obtain conditional approval of Checklist 

Item 8. Because the processes for treatment of CLEC listings as compared with Qwest listings 

are substantially different, Qwest cannot provide CLECs with any assurance that CLEC listings 

will be processed with the same accuracy and reliability as Qwest’s. 0 
Accordingly, until Qwest‘s processes for handling CLEC white page listings is altered to 

afford parity treatment and Qwest can demonstrate that it provisions CLEC listings with the same 

accuracy and reliability as Qwest’s listings, Qwest cannot satisfy Checklist Item 8. 

CHECKLIST ITEM 10 - SIGNALING AND CALL-RELATED DATABASES 

Qwest’s Refusal To Supply WCorn With Full Access Of Its CNAM Database 
Is Discriminatory In Violation of Section 251(b)(3) Of The Act. 

In the Recommendation Report, the ALJ accepted Qwest’s view that the FCC only 

requires it  to provide access to the Calling-Name Assistance (“CNAM”) Database on a per-query 

basis. WCOM respectfully disagrees and requests the ALJ to reconsider his recommendation on 
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RECOMMENDATION REPORT 12 



D 

this point. 

Section 25 l(c)(3) of the Act requires ILECs to provide “nondiscriminatory access to 

network elements on an unbundled basis at any technically feasible point . . .” In determining 

Qwest’s obligation to provide access to the CNAM database, this statutory requirement that 

access be nondiscriminatory must control. Here, WCom has shown that when it can only access 

the CNAM database on a per query or per “dip” basis, it is unable to manage or otherwise control 

the quality of the database. This restricts its ability use the database to offer innovative service 

offerings that would enable it to compete effectively with Qwest. By limiting the CLECs access 

to a per query or per “dip” basis, Qwest provides access to the CNAM database that is inferior to 

the access that it provides to itself. Only by requiring Qwest to provide the CLECs with bulk 

transfer of the CNAM database with updates, can the Commission assure the CLECs the 

nondiscriminatory access to this database that the Act requires. 

CHECKLIST ITEM 13 - RECIPROCAL COMPENSATION 

Issue 13-1: Qwest Should Be Required To Charge TELRIC Prices 
For That Portion Of A Special Access DS3 Used To 
Provide Interconnection Service. 

Section 7.3.1.1.2 of the SGAT states that private line rates shall apply to Entrance 

Facilities (“EF’) when the CLEC uses spare capacity on facilities previously purchased under the 

private line tariff. In its Draft Initial Order the WUTC Staff correctly concluded that the use of 

spare capacity on a special access trunk (DS3) to provide interconnection service is not 

prohibited “commingling” of traffic within the meaning of the FCC’s Suppleiiztiztul Order and 
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DATED this 29th day of November, 2000. 

Respectfully submitted, 
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

@ In the Matter of the Investigation Into ) 
) DOCKET NO. UT-003022 

U S WEST COMMUNICATIONS, INC.‘s ) 

) 
Compliance with Section 271 of the ) 
Telecommunications Act of 1996. ) 

) 
In the Matter of ) 

) DOCKET NO. UT-003040 
U S WEST COMMUNICATIONS, INC.‘s ) 

) 
Statement of Generally Available Terms ) 
Pursuant to Section 252(f) of the ) 
Telecommunications Act of 1996. 1 

JOINT POSITION AND BRIEF 
REGARDING RIGHT-OF-WAY CONTRACTS 

AT&T Communications of the Pacific Northwest, Inc and AT&T Local Services 

on behalf of TCG Seattle (“AT&T”) and WorldCom, Inc., on behalf of its regulated 

subsidiaries (“WConi”), (collectively “Joint Intervenors”) hereby submit this brief 

addressing U S WEST Communications, Inc.‘s (“U S WEST”) obligations regarding the 

disclosure of its rights-of-way (“ROW’)’ contracts with Washington private property 

owners to competitive local exchange carriers (“CLECs”). 

INTRODUCTION 

When U S WEST was the sole local telecommunications provider in its territory, 

i t  had. and continues to have, the right of eminent domain to obtain the ROW necessary 

to serve its customers. RCW 80.36.010. However, U S WEST also has the ability to 

~ ~~ 

As used in this brief. the term “ROW” shall mean rights-of-way and include access to poles, ducts, I 

conduits. riser cable. inner ducts, building entrance facilities. building entrance links. equipment rooms, 
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enter into ROW contracts and easements with building owners and property owners 

throughout Washington instead of exercising its power of eminent domain. ' 
The incentives that property owners have to enter into ROW agreements are 

two-fold: (a) property owners avoid time-consuming and costly eminent domain 

proceedings; and (b) the utility company typically provides some type of financial 

incentive to the property owner. The contracts and easements provide the terms and 

conditions of the ROW, and because U S WEST has long been the dominant local 

telephone utility in its territory, it holds the lion's share of these contracts and easements. 

These contracts and easements may take many forms. They may consist of 

documents formally recorded in the real property records of a given county or they may 

be less formal, unrecorded documents. Such unrecorded documents may not be 

described solely as "easements" or rights of way, but may include such rights of way or 

access under terms that provide U S WEST access to real property, such as U S WEST'S 

"Agreement for New Multi-Tenant Residential Properties," (Attachment 1 ). Joint 

Intervenors, U S WEST and the Commission should appropriately consider all these 

contracts and agreements as "ROW agreements." 

a 

Rather than disclosing these ROW agreements to CLECs, U S WEST has 

intended to keep them secret and pretended that it lacks control over the disclosure of 

their terms or existence. Accordingly, while U S WEST enjoyed full knowledge of the 

terms and conditions upon which the property owner has allowed access to the ROW, it 

denies such knowledge to its competitors. Nevertheless, U S WEST maintains that its 

~ -~ ~~~~ 

remote terminals. cable vaults. telephone closets. building risers or any other requirements need to create 
path ways. 



I 

competitors must be bound by the same terms and conditions.’ Strangely enough, 

U S WEST dubs this “nondiscriminatory access.’’3 

Simply put, nondisclosure of vital information about existing ROW contracts is 

discriminatory and a violation of the Telecommunications Act of 1996, $8 224(f)( 1 ) and 

27 1 (c)(z)(B)(iii). Therefore, the SGAT should contain language clarifying that 

U S WEST will make these contracts available upon request (and, if necessary, under an 

agreement to maintain any confidentiality requirements). 

In Colorado, U S WEST has recently made certain proposals regarding access to 

documents that comprise a ROW. Although somewhat encouraging, as discussed later in 

this brief, U S WEST‘s proposals fall short of what must be required of them to provide 

non-discriminatory access to ROWS.~ 

DISCUSSION 

I. As a Legal Matter, U S WEST Should Disclose Its Rights-of-V’av Contracts 
with Private Propertv Owners. 

Section 27 1 (c)(2)(B)(iii) of the Telecommunications Act of I996 requires that a 

Bell operating company (“BOC”) provide: 

Nondiscriminatory access to the poles, ducts. conduits. and 
rights-of-way owned or controlled by the [BOC] at just and 
reasonable rates and in accordance with the requirements of 
section 224. 

47 U.S.C. $ 27 l(c)(2)(B)(iii)(emphasis added). Section 224(f)( 1 ) of the Act states that 

“[a] utility shall provide a cable television system or any telecommunications carrier with 

- Freeberg Direct Testimony at 7. 

‘ U S WEST has also recently proposed in Colorado a mechanism for “quitclaiming“ access to rights of 
way. This brief will address such mechanism insofar as it relates to the discrete issue of disclosure of 
ROW agreements. although U S WEST‘s newly proposed mechanism for access to the ROWS itself is also 
problematic. 

- Id. at 8. 
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nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled 

by it.’’5 Furthermore, the Federal Communications Commission (“FCC”) has clearly 

stated that BOCs have an obligation to make all ”relevant data” related to ROW inquiries 

available for inspection and copying, subject to reasonable conditions to protect 

proprietary information.(j 

@ 

Generally, ROW agreements describe the scope of use and specify important 

restrictions on use. At a minimum they reflect the property owner‘s expectations and, to 

the extent that a BOC receives certain treatment under them, they reflect the actual 

“nondiscriminatory” use. In addition, they may reflect the fees and charges the owners 

deem appropriate. The fact that some agreements may contain “confidentiality” clauses 

making the terms and conditions of the agreements “secret,” does not thereby render truly 

“proprietary information” at risk by disclosing the agreements. 

a ROW agreements and easements necessarily vest a limited property interest in the 

utility holding such right for the purpose of ailowing the utility to efficiently and 

effectively establish the necessary infrastructure. See, State ex rel. Washington - State 

Convention and Trade Center v. Evans, 136 Wash.2d 81 1,966 P.2d 1252 (Wash. 1998). 

While ROW agreements may be negotiated and i~oluntary, the State has established 

significant incentives for property owners to grant ROW agreements. For example, a 

prime incentive is the right of eminent domain provided to a utility to have property 

47 U.S.C. 9 724(f)( 1). Section 124(a) defines “utility“ to include any entity, including a LEC. that 
controls. “poles. ducts. conduits. or rights-of-way used. in whole or in part. for any wire communications.” 
47 U.S.C. $ 924(a)( 1 ). 
’ In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996 Interconnection between Local Exchange Camers and Commercial Mobile Radio Service Providers, 
First Report and Order. CC Docket No. 96-98. CC Docket No. 95-185. FCC 99-141 (Aug. 8. 1996) 
[hereinafter “First Rpt.”] at ¶ 1993. The FCC made this determination in the context of considering a denial 
of access to rights-of-way. and it concluded that efficiently resolving such disputes demanded that all 
necessary information be made available up front. 
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condemned for public use should the owner and the utility fail to agree. R.C.W. 

80.36.01 0. The significance of this tool of eminent domain has been recognized at the 

federal level by the FCC. First Rpt. at ¶ 1 18 1 (initially requiring utilities to exercise 

eminent domain authority to expand rights-of-way over private property to accommodate 

requests for access and the need for expansion of the existing ROW). Upon 

reconsideration, the FCC determined further that the exercise of eminent domain 

authority was not a federal requirement, but rather a matter for state law.’ 

As a result of this framework, U S WEST has been able to effectively and 

efficiently obtain ROW agreements throughout its territory. Historically as a monopoly, 

U S WEST enjoyed significant advantages in acquiring these rights through its ability to 

leverage the threat of an eminent domain proceeding to acquire advantageous ROW 

terms quickly and efficiently. 

0 Clearly, U S WEST has “owizer-ship or- control” of the rights-of-way granted 

through private contracts and easements. Moreover. the nature and scope of “ownership 

and control” cannot be adequately determined if U S WEST can simply claim that it lacks 

any ownership and control while simultaneously refusing to disclose the very document 

that establishes its rights. 

By refusing to reveal the ROW agreements, U S WEST creates two distinct 

problems: ( 1 ) it cloaks its “non-discriminatory“ treatment in secrecy, the validity of 

which can only be tested through discovery of the agreement in litigation; and ( 2 )  it 

places property owners and CLECs in the untenable position of having to face numerous 

In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996 Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 
Order on Reconsideration. CC Docket No. 96-98 and CC Docket No. 95-185, FCC 99-266 (Oct. 26. 1999) 

7 

a at “38. 
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ROW negotiations or numerous eminent domain proceedings from various utilities 

should U S WEST deny access or refuse to expand its existing access. As discussed 

further, U S WEST’s very recent proposal in Colorado fails to adequately address these 

a 
problems. 

Furthermore, requiring U S WEST to reveal these contracts and easements 

wherever proper will deter U S WEST from entering into or enforcing exclusive and anti- 

competitive service agreements with building and property owners. Put another way, 

disclosure prevents U S WEST and the property owners from locking-up numerous 

customers and precluding competition because such conduct, to the extent memorialized 

in the contract or easement, is revealed upon disclosure. 

11. As a Practical Matter, U S WEST Should Disclose its Rights-of-Wav 
Contracts and Easements with Private Property Owners. 

U S WEST, by virtue of the monopoly position it has historically enjoyed, is in a 

position to thwart competition, unless it  is affirmatively obligated to provide other 

competitors with equivalent access to the rights i t  enjoys. While new competitors may 

also avail themselves of condemnation rights upon U S WEST‘s or the property owner’s 

refusal to negotiate access, from a competitive and practical viewpoint, the delay that this 

would otherwise entail is a significant bamer to offering the tenants or other customers a 

competitive alternative. On the one hand, U S WEST has acquired its extensive ROW 

rights over decades by virtue of its unique status of state-supported monopoly. On the 

other hand, a new competitor, lacking either the special status, resources or leverage 

found under the former monopoly environment, faces a daunting task to acquire the 

necessary ROW rights from “scratch.” In order to level the playing field and ameliorate 

e 
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. 
the disparate positions of the parties, it is only reasonable to require U S WEST to 

provide copies of the ROW agreements that it has with the subject property owners. a 
By requiring disclosure of ROW ageements, the Commission would accomplish 

two pro-competitive goals at the same time. First, the Commission would allow 

competitors to proceed with their own negotiations with owners on a well informed, 

knowledgeable basis as to what has been acceptable to the owner in the past. The 

practical result will be faster, economic negotiations that allow for effective business 

planning and prompt build-out of additional infrastructure, if necessary. Second, the 

Commission would have established a self-executing mechanism that polices U S WEST 

and prevents it  from entering into agreements that either explicitly or implicitly 

discriminate against other competitors or create exclusivity arrangements. In addition, 

this would protect U S WEST from being forced into exclusivity arrangements by over- 

zealous property owners. Simply reporting to the property owners that other carriers @ 
have a right to examine the agreement may discourage unfair or extortionist tactics. 

In addition to the practical outcome, U S WEST has-in the past-argued that the 

ROW agreements are “proprietary” or represent trade secrets of U S WEST. However, 

upon close inspection this argument must fail. First, ROW agreements, backed up by the 

state-created eminent domain rights, cannot be considered “proprietary” nor trade secret.’ 

It is axiomatic that a property right established solely by virtue of state law cannot be 

considered the “secret property of the ILEC.” 

Second, if such argument were accepted, contrary to the FCC’s determination that 

intellectual property claims of confidentiality are inherently suspect and anti-competitive, 

In fact. U S WEST would be hard pressed to prove that its ROW agreements rise to the level of a trade 8 

secret. See R.C.W. 19.108.010. er seq. (Washington Uniform Trade Secret Act). 
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U S WEST would have created an umbrella defense that it could apply to almost every 

interconnection and other statutorily-created obligation it has. In fact, the FCC has made 

clear that incumbents cannot evade their statutory obligations by making their 

arrangements with third parties confidential.’ Although the FCC permitted utilities to 

prevent disclosure of proprietary information contained within the pool of “relevant” 

information, this limited exception must be used only for truly proprietary information 

and not a blanket prohibition on providing the agreements. To the extent that U S WEST 

or the property owner have real proprietary information contained within the agreement, 

that material alone should be subject to “reasonable conditions to protect proprietary 

infomation.” Reasonable conditions may well include subjecting the proprietary term to 

the Commission‘s confidentiality rules such that the term can be judged against a 

standard of discrimination without being disclosed widely among competitors. e Finally, by affirming U S WEST‘s argument, the whole grant of non- 

discriminatory access to rights-of-way urould be rendered completely ineffective. This 

section of the Act would literally become meaningless. If a CLEC is not able to obtain a 

copy of the agreements at issue, what possible meaning can be ascribed to U S WEST’s 

duty to afford nondiscriminatory access on rates, terms and conditions that are consistent 

with 8 224. Furthermore, how can U S WEST expect to bind CLECs to the terms and 

conditions of these ROWS, while simultaneously demanding that the CLECs be kept 

from the very terms by which they are purportedly bound? 

Accepting U S WEST’s argument would in effect mean that access to ROW could 

only be obtained either through U S WEST acting as the sole controlling agent of the 

See In the Matter of the Implementation of Infrastructure Shwinc Provision in the Telecommunications 9 

Act of 1996, Report and Order. 12 FCC Rcd. 5470 ( 1997) AT ¶ 63. 
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CLEC or by virtue of a separate negotiation with the owner. If each CLEC, without any 

prior knowledge of the ILEC/property owner agreements, were forced to negotiate new 

and (by definition different) agreements, then the question must be posed why Congress 

would have granted CLECs any nondiscriminatory access right in the first place. Why 

even mention this topic if a CLEC is no better off than it would be in the absence of the 

statute? 

111. The FCC's Notice of Proposed Rulemaking, Which Ouestions Its Authoritv 
to Impose Federallv Mandated Non-Discrimination Obligations on Building 
Owners or Private Propertv Owners, Does Not Therebv Mean that the FCC 
Ouestions Its Authoritv and Congressional Mandate to Impose 
Nondiscrimination Obligations Upon ILECs, Like U S WEST. 

In FCC Order number FCC 99- 14 1, i t  seeks comment on its federal statutory 

authority to require building owners or property owners to comply with the 

nondiscrimination requirements outlined in the Telecomunications Act of 1996." In its 

general discussion and request for further comment related to this topic, the FCC notes 

that it has previously determined that i t  has such authority under 9 207 of the Act to 

require property owners to allow antennas on their premises. First Rpt. at 1 59. 

Nevertheless, it seeks additional input as to the authority and its scope, if such authority 

exists. 

The FCC's query into its direct authority over property owners, apart and distinct 

from its authority over incumbents, in no way diminishes the incumbents obligations to 

provide nondiscriminatory access to ROW and all the relevant information associated 

therewith. Rather the FCC remains committed to bringing: 

In the Matter of Implementation of the Local ComDetition Provisions in the Telecommunications Act of 
1996 Interconnection between Local Exchance Camers and Conunercial Mobile Radio Service Providers, 

I O  
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the benefits of competition. choice, and advanced services to all 
consumers of telecommunications. including both businesses and 
residential customers, regardless of where they live or whether 
they own or rent their premises. In the 1996 Act, Congress 
emphasized its intent to bring these benefits "to all Americans." 
To the extent that any class of consumers is unnecessarily disabled 
from choosing among competing telecommunications service 
providers, the achievement of this Congressional goal is placed in 
jeopardy . 

First Rpt. at 1 6 .  Where the ROW agreements entered into by incumbent carriers, 

such as U S WEST, cannot be disclosed to competing carriers, U S WEST can hide not 

only any special treatment it receives from the property owners, but it can also selectively 

apply the terms and conditions it wants to its competitors. Moreover, any secret terms 

that create, whether expressly or in effect. exclusivity or preferential treatment of 

U S WEST stand as a barrier to competition that unnecessarily disables the residents or 

tenants of the property owned by a third party from reaping the benefits of competition. 

IV. U S WEST'S Recent Proposal Fails to Satisfy Joint Intervenors' and Other 
CLEC's Concerns. 

U S WEST recently submitted to the Public Utilities Conimission of the State of 

I I  Colorado a proposal for addressing disclosure of third party contracts. The Joint 

Intervenors anticipate that U S WEST will submit this proposal for consideration in 

Washington. U S WEST's proposal was filed very recently and Joint Intervenors and 

other CLEC's have not had extensive time to review it. Although the Joint Intervenors 

~~~ ~~ ___ 

First Report and Order, CC Docket No. 96-98. CC Docket No. 95-185. FCC 99-141 (Aup. 8. 1996) 
[previously referred to as the "First Rpt."] at ¶¶ 52-63 

proposed SGAT language includes revisions to Exhibit D, including a new "Quitclaim Agreement" 
attachment. AT&T anticipates that it will have further, more specific comments to this language, as well as 
proposed revisions. at some future point. 

U S WEST's proposal is in the form of revised SGAT language and accompanying comments. The 1 L  
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are encouraged by some of U S WEST’s efforts to address this issue, U S WEST’s 

response is inadequate for several reasons. e 
U S WEST proposes a mechanism for disclosure of ROW agreements that may be 

summarized as follows: After making an “Inquiry” concerning a ROW, U S WEST will 

provide the inquiring CLEC with a “ROW information matrix” containing an 

identification of the owner of a subject parcel, the nature of the ROW and whether 

U S WEST has a copy of the ROW agreement.’: After reviewing this information and 

submitting a “Request” for a ROW access, U S WEST will provide the CLEC with a 

Quitclaim Right of Access Agreement (which is intended to act as a conveyance 

document and may include, as an attachment, U S WEST’s ROW agreement, if 

U S WEST has the agreement and it has been recorded). Finally, upon an “Order” of a 

ROW access, U S WEST will provide a copy of a ROW in its possession that has not 

been recorded only after a CLEC has obtained a formally executed, properly notarized 

“Consent” to the Quitclaim from the subject property owner to the conveyance of the 

ROW access, not merely consent to disclosure of the ROW agreement. 

U S WEST‘s proposal has two primary problems. First, the sequence of 

conditions required before U S WEST will disclose the ROW agreement is absurd. In 

most instances. a CLEC would need to have obtained a formal “Consent”-executed and 

notarized-to an actual conveyance of a ROW access by a property owner before a 

CLEC could actually review the underlying ROW agreement. Since U S WEST purports 

that i t  may only “quitclaim” to a CLEC its rights under a ROW agreement and cannot 

Based on U S WEST’s comments and its proposed SGAT language, AT&T assumes that U S WEST’s 
proposal would include as a ROW agreement (sometimes variously called “Easement Agreements” by 
U S WEST) all MDU agreements. such as the forni of “Agreement for New Multi-Tenant Residential 
Properties” (Attachment 1 ) .  
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warrant any access under a ROW agreement (an issue Joint Intervenors do not address 

here), it is imperative that AT&T, WorldCom and other CLECs have the earliest 

opportunity possible to review the ROW agreement. Further, U S WEST's proposal 

permits disclosure of the ROW agreement only after a CLEC has spent the time and 

incurred the expenses of engaging U S WEST's Inquiry, Request and Order processes 

and has obtained a written Consent from the landowner. While requiring CLECs to buy 

the veritable "pig in a poke," U S WEST's approach is only nominally more deferential 

to the concerns expressed by AT&T, WorldCom and other CLECs. Such a proposal 

exposes U S WEST's truly cynical approach to competition. 

a 

Second, and more fundamental, U S WEST may needlessly require CLECs to 

obtain the consent of the owner of the subject property to the disclosure of the ROW 

agreement (as well as to the subsequent access to ROW). Such consent may be needless 

for two reasons. First, many, if not most, existing ROW agreements (such as the 

Agreement for New Multi-Tenant Residential Properties) and easements do not explicitly 

require consent to the disclosure of the terms of the agreement to third parties, or do not 

explicitly require written and acknowledged prior consent.l3 U S WEST's proposal 

creates a presumption that all such ROW agreements are confidential and subject to a 

prohibition (which is presumably absolute 1 against disclosure. Such a presumption 

imposes a needless burden on CLECs to obtain disclosure. 

Second, U S WEST'S proposal begs the question with respect to future ROW 

The Agreement for New Multi-Tenant Residential Properties contains a provision to limit the disclosure l i  

of confidential and propriety information. Such a provision contemplates limiting disclosure of 
information either party receives under the agreement, not the agreement itself. 0 
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agreements whether U S WEST will obtain the ability to disclose the ROW agreement to 

third parties without prior written consent. More telling, U S WEST'S position raises 

questions as to whether U S WEST will now explicitly incorporate restrictions on 

disclosure. If U S WEST believes that its ROW agreements may impose some kind of 

presumptive covenants of non-disclosure, U S WEST should, as part of its obligations to 

provide the access described in this brief, clarify its obligations to disclose ROW 

agreements with prospective landowners when entering into such agreements. 

Accordingly, U S WEST will help to prevent the costly, inefficient and time-consuming 

process now imposed on the CLECS. '~ 

U S WEST's openness with respect to ROW agreements should have significant 

effect: CLECs should have assurances that U S WEST's monopoly position will not 

freeze them out of access to lucrative markets and that consumers and landowners who 

are provided or seek to provide access to telecommunications services only through such 

ROW agreements have the advantages of competition. 

In short, as part of its nondiscriminatory obligations. U S WEST must provide 

access to all ROW agreements, including those with private landowners, upon request by 

the CLEC. Access to such agreements is integral to assuring that U S WEST provides 

nondiscriminatory access to ROW at just and reasonable rates. 

AT&T has maintained that portions of such ROW agreement could be appropriately redacted to prevent 
the disclosure of proprietary information. U S WEST's proposal permits ROW agreement to be redacted to 
prevent the disclosure of "monetary" information. Pending further clarification from U S WEST, such a 
redaction principal may be acceptable to AT&T. 

I4 
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Respectfully submitted on this 1 7'h day of July, 2000. 

AT&T COMMUNICATIONS OF THE 
PACIFIC NORTHWEST, INC. AND 
TCG SEATTLE 

Mary B. Tribby 
Rebecca B. DeCook 
Dominick Sekich 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 80202 
Telephone: (303) 298-6508 

AND 

WORLDCOM, INC. 

Thomas F. Dixon 
707 -1 7'h Street, #3900 
Denver, Colorado 80202 
303-390-6206 
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In the Matter of the Investigation into 
U S WEST Communications, Inc.’s 
Compliance with 8 271 of the 
Telecommunications Act of 1996 

e Seven State Collaborative 
Section 271 Workshops 

EXCEPTIONS AND COMMENTS ON THE REPORT 
ON THE PAPER WORKSHOP ISSUES 

AT&T Communications of the Midwest, Inc., AT&T Communications of the 

Mountain States, Inc. and AT&T Local Services on behalf of its TCG affiliates 

(collectively “AT&T”) hereby submit their Exceptions and Comments on the Report on 

the Paper Workshop Issues (“Report“) dated March 19,200 1. 

A. Frozen SGAT. 

Qwest provided a new SGAT Lite for the Paper Workshop Issues on March 5, 

2001. Unfortunately, i t  did not provide a red-lined version of this SGAT. AT&T has 

attempted to review the new SGAT but that effort was hampered by Qwest’s failure to 

identify changes it had made to the SGAT. Accordingly, to the extent the SGAT Lite 

reflects revised language agreed to in other states on these checklist items and changes 

reflected in Qwest‘s rebuttal testimony in this proceeding, AT&T has no objections to the 

SGAT Lite, other than those objections stated herein or those reflected in AT&T‘s initial 

Statement of Position and Reply Brief filed in this proceeding. AT&T reserves the right 

to object in the future to any other unidentified changes that have been made by Qwest in 

the SGAT Lite. 

B. CLEC-Specific Information 

As noted in the Report, AT&T has vigorously opposed the decision to require 

CLECs to present state-specific legal issues and performance data during this phase of 
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the workshops. AT&T (and other parties) told the state commissions from the beginning 

of the multi-state process, both in pleadings filed in every state and in every conference @ 
call where this was discussed, that it simply could not participate in the multi-state 

process if such process would require participants to address issues unique to each of the 

seven states.' Instead, AT&T understood the intent of the multi-state process to be one of 

coordinating resources such that issues common to all states could be aired and decided 

and that state-specific issues would be addressed in separate additional proceedings 

conducted in each state at the conclusion of the workshop process. 

However, the scope of the proceedings was changed midstream to turn what we 

viewed as one Section 27 1 proceeding to address Qwest's SGAT into seven simultaneous 

full Section 271 state proceedings. That is, AT&T and other participants would now be 

required to address the applicable laws, rules and regulations, performance issues, as well 

as every interconnection agreement decision in every state that may be applicable to 

Qwest's compliance with market opening initiatives. 

As a result, the efficiencies that AT&T hoped to gain through this process have 

been largely lost through the Commissions' modification of the intended approach. In 

addition, this procedure ignores Qwest's burden of proving its compliance with 

See. e.g. .  Response of A T b T  to U S WEST'S Section 77 1 Application and Motion for Procedure to 
Manage Section 171 Process (or similar pleading) filed in each of the six states considering the multi-state 
process in February 1OOO. These pleadings argued. for example. that "Therefore, even if multi-state 
workshops are conducted on some issues. this Comnussion cannot avoid its own independent state-specific 
evaluation at the end of the process." See also acknowledgement by North Dakota Public Service 
Commission in its Procedural Order dated July 6. 3OOO. p. 3 that "ATbT states that the multi-state process 
does not conserve Commission or party resources because ( 1 ) it does not relieve the individual states of the 
obligation to dedicate resources to manage individual state Section 17 1 dockets and proceedings and to 
resolve issues on a state-by-state basis, and ( 2 )  i t  does not relieve the individual states of the obligation to 
have a state-specific record to present to the FCC with its recommendation." See also letter filed on June 
30.2OOO with the Utah Public Service Commission by Gregory Kopta on behalf of NEXTLINK Utah and 
Electric Lightwave. Inc. arguing that Utah specific proceedings must be held to review state-specific 
performance and public interest inquiries and to "addres[s] the Utah-specific factual, legal. and policy 
concerns associated with these issues." 

I 
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Section 27 1 with something more than vague statements of compliance and performance 

measures that are showing utterly inadequate measurements and unreliable results. The e 
impact of this new procedure is that CLECs must prove Qwest’s non-compliance with 

Section 271, while Qwest sits back and awaits OSS and performance testing. This 

procedure also appears to deprive the CLECs of the right to fully confront the OSS test 

results and any additional performance evidence Qwest puts in the record at that time. 

Such a procedure is a complete and absolute denial of due process. Moreover, because 

the FCC is primarily interested in Qwest’s current ability to comply at the time it actually 

files its application, the ordering of performance review at this early point in the process 

requires a review of largely irrelevant data and a very inefficient use of the intervenors‘ 

resources. 

Therefore, AT&T has objected and continues to object to this procedure. AT&T 

continues to reserve the right to bring our experiences and state-specific legal issues 

before the individual commissions. 

C. CHECKLIST ITEM 3.’ 

1. Qwest’s Consent Requirement Is Contrary to Law and Access to 
Landowner’s Agreement Should Not Be Contingent Upon The 
CLEC’s Agreement to Assume Indemnification Obligations. 

This issue concerns Qwest‘s proposal in  its SGAT that it will provide a copy of 

any ROW agreement in its possession that has not been recorded only after a CLEC has 

obtained a formally executed, properly notarized ”Consent” to the Quitclaim from the 

’ The Report suggests that AT&T is still disputing the reciprocal access to ROW issue. As indicated in 
AT&T’s initial Statement of Position. the amended version of Section 10.8.1.4 of the SGAT set forth in 
Mr. Freeberg’s testimony that removes all requirements for reciprocal access properly reflects the law and 
is appropriate. 
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subject property owner to the conveyance of the ROW access, not merely consent to 

disclosure of the ROW agreement. a 
In the Report, Mr. Antonuk acknowledges that there are good reasons why 

CLECs should be allowed access to landowner agreements and that Qwest has not carried 

its burden in proving why such agreements should not be disclosed where the underlying 

agreement has no nondisclosure provision between Qwest and the landowner, stating: 

There is on this record no evidentiary basis for concluding that interests in 
privacy outweigh the benefits of streamlining the acquisition of rights of 
way, even in the collective mind of the public, in the capacity of 
landowners. Certainly, Qwest has not presented any evidence that is 
grounded upon formally surveying or even informally querying 
landowners. 

However, even though Mr. Antonuk determined that he could not conclude that a blanket 

presumption of privacy is warranted, he reasoned that some property owners may object 

on the grounds of privacy and that Qwest may be exposed to legal risk. Based upon this 

reasoning, Mr. Antonuk concluded that if a CLEC wants access to an agreement without 

obtaining the landowner’s consent, it, not Qwest, should bear the risk of landowner 

claims by agreeing to indemnify Qwest against such claims. If the CLEC chooses not to 

indemnify, they must obtain the landowner‘s consent. 

AT&T opposes both the consent requirement and the requirement that, to avoid 

obtaining landowner consent, CLECs must agree to indemnify Qwest for any litigation 

brought by the landowner contesting that the CLEC has been given access to the 

agreement. 

As AT&T argued in its initial brief, Qwest sole basis for requiring CLECs to 

obtain the landowner’s consent, is some purported “expectation” of the landowner that 

these “dealings are private.” Qwest has failed to present any evidence of such an 
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expectation. As AT&T indicated in its initial Statement of Position, many, if not most, 

existing ROW agreements (such as the Agreement for New Multi-Tenant Residential 

Properties) and easements do not explicitly require consent to the disclosure of the terms 

of the agreement to third parties, or do not explicitly require written and acknowledged 

prior c o n ~ e n t . ~  Nor do those agreements contain nondisclosure requirements. AT&T 

agrees that where there is an explicit nondisclosure or consent provision that applies, 

consent may be required. Absent such a provision, the landowner can have no legal 

expectation of nondisclosure. That is basic contract law. Essentially, Qwest's proposal 

creates a presumption that all such ROW agreements are confidential and subject to a 

prohibition (which is presumably absolute) against disclosure. Such a presumption is 

inappropriate and imposes a needless burden on CLECs to obtain disclosure. 

Similarly, Mr. Antonuk's desire to impose an indemnification obliption on 

CLECs is equally improper. The FCC has required RBOCs to provide access to its maps, @ 
plats and orher relevaizr d m  to avoid "the need for costly discovery in pursuing a claim 

of improper denial of access.''4 It has not stated that such access is conditioned upon an 

indemnification agreement by the CLEC. Indeed, such a requirement creates 

unnecessary barriers to competition by requiring CLECs to negotiate with a separate 

agreement with Qwest, and significantly raises the cost of entry for CLECs by requiring 

the CLECs to bear the burden of frivolous litigation that is brousht by landowners who 

have no expectation of privacy. 

' The Agreement for New Multi-Tenant Residential Properties contains a provision to limit the disclosure 
of confidential and proprietary information. Such a provision contemplates limiting disclosure of 
information either party receives under the agreement. not the agreement itself. 

Local Conzpetirion Order, ¶ I  133 (emphasis added). 4 
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More fundamentally, because in the absence of an express provision restricting 

disclosure of a ROW agreement, there is no duty not to disclose the agreement, and 

CLEC's indemnification of Qwest is meaningless. In short, there is no risk, and because 

there is no risk to be managed, CLEC's agreement to indemnify is pointless. Put another 

way, with no risk to be avoided, neither party can be rationally expected to be able avoid 

such risk better than another. On an ongoing basis, however, Qwest is in a position to 

conclusively eliminate the risks of potential disclosure by seeking a definitive right to 

disclose its ROW agreements to third parties in future ROW agreements. 

However, as with virtually any aspect of the SGAT, a third paiTy may still claim 

injury as a consequence of an action of the parties. In the example of disclosure of ROW 

agreements, such claim would be frivolous and groundless. Nonetheless, under Mr. 

Antonuk's proposal, CLECs would presumably be required to indemnify Qwest's for such 

lawsuits. In the case of frivolous lawsuits, neither party is able to exercise any degree of 

care that would result in avoidance of such a lawsuit. Therefore, it is patently unfair to 

impose the sole liability on the CLEC. The better solution would be, for suits that are 

defeated on their merits, to split the costs of such defense between the CLEC and Qwest. 

In such circumstances, because CLEC would still be at hypothetical risk for the merits of 

the case under Mr. Antonuk's proposal, CLEC should retain the ability to reasonably 

manage the case. 

As explained above, the proposed resolution will have no effect on the risks of the 

parties. However, because such a proposal contemplates the additional process of 

securing Qwest's assent to an additional indemnification and could result in Qwest's 

refusal to assent to such indemnification, a CLEC is in no better position than before: 
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Qwest is still the ROW agreement gatekeeper and a CLEC must seek additional 

agreement with Qwest before seeking disclosure to the ROW Agreements. 

A better proposal would be to recognize that the general indemnification 

provision of the SGAT. Section 5.9, would govern in such circumstances. Such a 

recognition would eliminate the requirement imposed on the CLEC to seek an additional 

agreement. AT&T anticipates that a discussion of indemnification will occur in the 

general terms and conditions workshop. 

Finally, neither the Report nor Qwest's proposal address the issue of Qwest's 

obligation with respect to future ROW agreements. In future ROW agreements that 

Qwest enter into, Qwest must be required to obtain a contractual provision that 

affirmatively allows the disclosure of these asreements to third parties without prior 

written consent. Such a requirement will avoid all of these consent and indemnification 

issues entirely. Contrary to Mr. Antonuk's conclusion, Qwest' s proposed revisions to 

Section 10.8.2.26 do not preclude Qwest from incorporating restrictions on disclosure in 

future ROW agreements that i t  enters into. Nor do they affirmatively obligate Qwest to 

obtain explicit provisions permitting disclosure of the future ROW agreements to CLECs. 

If Qwest believes that its ROW agreements may impose some kind of presumptive 

covenants of non-disclosure, Qwest should, as part of its obligations to provide the access 

to ROW, clarify its obligations to disclose ROW agreements with prospective landowners 

when entering into such agreements. 

2. Owest Must Be Required to Grant Or Denv All Requests For Access 
To Poles, Ducts And Rights-Of-Wav Within 45 Daw of Receipt of the 
Request In Order For the SGAT To Be Lawful. 

In Section 10.8.4 of the SGAT, in general, and in modified section 2.2 of Exhibit 
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D thereto, which is specifically referenced in Section 10.8.4, Qwest proposes that it be 

permitted for large ROW requests to provide an initial response approving or denying a 

portion of the order no later than 35 days following receipt of the order and continue 

approval or denial on a rolling basis until it has completed its response to such order 

AT&T objects to this provision as contrary to law. Under the Act, the FCC Rules 

and relevant orders of the FCC, Qwest is required to respond to all requests for access to 

poles, ducts or ROW within 45 days, and there is no basis for excepting large requests 

from any other request for access to poles, ducts, conduit or ROW. 

In the Report, while Mr. Antonuk concluded that the Qwest SGAT language is 

not appropriate, he rejected the arguments raised by AT&T and WCOM, stating: 

the Cnvnlier decision cannot be logically read as requiring access to all 
poles in a large order to be determined within 45 days. Otherwise, it stands 
for the odd proposition that if a CLEC orders 3 poles, it may have to wait 
45 days for responses on all of them; however, it can get decisions on a 
number greater than 3 if it submits a large order. 

The Report also states, “[albsent carefully constructed alternatives by the 

participants, it is therefore more practical to treat cases where Qwest has large access- 

request workloads as possible exceptions to the base interval requirements” and 

concludes “[a]ccordingly, the SGAT should provide that Qwest is obligated to meet the 

baseline intervals (Le., no specifically defined exceptions to the 45-day rule) unless 

Qwest can secure relief (under whatever measures the SGAT or state commission 

regulations may provide).” 

The conclusion reached in the Report is contrary to the Act, the FCC Rules and 

FCC rulings. Indeed, the Report ignores the FCC Rule 1.1403(b) which provides ‘‘[Ijf 

access is not granted within 45 days of the request for access, the utility must confirm the 
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denial in writing by the 4Sth day."5 Rule 1.1403(b) contains no exception based on the 

ab size of the order. 

In addition, in the Local Coiiipetitioii Recoiisideratioii Order, the FCC reiterated 

that "because tivie is of the esseiice iii access mqirests, a utility must respond to a written 

request for access within 45 days. If access is not granted within 45 days of the request, 

the utility must confirm the denial in writing by the 45'h day."6 The FCC further held in 

its Local Coinpetitioii Recoiisideratioii Order that: 

Under the procedures adopted in the order, a utility must grant 
or deny a request for access within 45 days of a written request. 
If the utility denies the request, i t  must do so in writing, the 
reasons given for the denial must relate to the permissible 
grounds for denying access (e.g., lack - of capacity, safety, 
reliability, or engineering concerns ). ' 

Again, this statement provides further affiimation of the 45 day limit. 

With respect to the Cavalier decision, that decision could not be more clear. 

Specifically, the FCC reinforced its rule, stating: 

We have interpreted the Commission's Rules. 47 CFR 4 1.1403(b), to 
mean that a pole owner "must deny a request for access within 45 days of 
receiving such a request or i t  will otherwise be deemed granted." We 
conclude that Respondent is required to act on each permit 
application submitted by Complainant within 45 days of receiving the 
request. To the extent that a permit application includes a large number 
of poles, respondent is required to approve access as the poles are 
approved, so that complainant is not required to wait until all poles 
included in a particular permit are approved prior to being granted any 
access at all. Respondent shall immediately grant access to all poles to 
which attachment can be made permanently or temporarily, without 
causing a safety hazard, for which permit applications have been filed with 
Respondent for longer than 45 days. 

' 41 CFR 1.1403(b). See also. Iri the Mutter of Ca\,alier- Tclephorie. LLC 11. Virginia Electric arid Power 
Conipany, 15 FCC Rcd. 9563. June 7.  2OOO. 

Iri the Matter of Iriiplementation of the Local Conipetitiori Proidsions in the Telecoriirnuriicatioris Act of 
1996. Order on Reconsideration. CC Docket No. 96-98, FCC 99-266.91 117 (released October 26. 1999). 
Id.. ¶ 17. 7 
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The highlighted portion of the decision is consistent with the FCC Rule. The a FCC Rule does not permit the utility to respond to large orders outside the 45-day period. 

Rather, the remainder of the quoted section merely directs the utility to begin informing 

the CLEC that the utility is approving access to poles as soon as that was determined, so 

as to provide the Complainant with access as soon as possible, but it still must approve or 

deny all requests within the 45-day period. Mr. Antonuk's attempt to interpret the 

Ccrvalier decision to conclude otherwise is contrary to the plain language of the FCC 

Rule, the Local Coinyetition Recorniderntion Order and the Cavalier decision. 

State Commissions are bound to apply FCC rules and orders and such rules and 

orders cannot be challenged in this proceedings The Hobbs Act vests exclusive 

jurisdiction in the courts of appeals to review FCC rules and orders. See 28 U.S.C. 8 

2342 (granting the court of appeals exclusive jurisdiction to determine the validity of 

FCC Orders).' To the extent Qwest or a state commission takes issue with rulings of the * 
FCC, they must do so pursuant to the Hobbs Act. Therefore, Mr. Antonuk may not alter 

the 45 day response period established by the FCC Rule and Qwest's SGAT must be 

revised accordingly. 

In their preliminary rulings on these issues, the administrative law judges in 

Washington and Oregon have both considered and rejected Qwest' s SGAT Section 

See also Wilson 1'. A.H. Belo Corp.. 87 F.3d 393. 397-400 (9th Cir-. 1996). 87 F.3d at 396-98 (holding that b 

- all FCC rulings. whether in the form of rules, orders, or otherwise, are insulated from collateral attack 
under the Hobbs Act). Indeed. on this very point, the Eighth Circuit concluded that the "fact that the FCC 
assert[ed] . . . its authority in the commentary section of its First Report and Order as opposed to stating its 
position as a rule is immaterial." Iowa Utils. Bd. 1'. FCC. 120 F.3d 753, 816 (8th Cir. 1997), a f fd  in part 
arid reil'd in part, 1 19 S. Ct. 721 (1999). 
' See U S WEST Communications 1'. MFS bttelenet. he.. 193 F.3d 11 12, 1120 (9' Cir. 1999) (citations 
omitted) ("The FCC order &. the Loco1 Cornpetition Order] is not subject to collateral attack in this 
proceeding. The Hobbs Act grants exclusive jurisdiction to courts of appeals to determine the validity of 
all final orders of the FCC. An aggrieved party may invoke this jurisdiction only by filing a petition for 
review of the FCC's final order in a court of appeals naming the United States as a party.") 
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10.8.4 and the references in Exhibit D and have enforced the 45 day response time found 

a in the FCC Rule. 

Specifically, the Washington ALJ in her Draft Initial Order stated: 

The Commission must determine whether Qwest is in compliance with the 
requirements of Checklist Item No. 3, including any FCC's rules and 
regulations and orders in effect at the time the application was filed. See 
SBC Texas Order, at 22. While Qwest is correct that the FCC rule does 
not specify whether the 45 day requirement applies to a request for a 
single pole or manhole, the rule can also be reasonably interpreted to refer 
to requests for a number of poles or manholes. The FCC has in fact 
interpreted the rule in that way. Although the Cavalier TeIephorze 
decision was decided after Qwest filed its application with the 
Commission, the FCC's decision on the matter is eminently reasonable. 

While Qwest may object to WorldCom walking away from an earlier 
agreement, WorldCom's action does not affect this decision. This 
proceeding is not an arbitration. In this proceeding, we must determine 
whether Qwest's SGAT and Interconnection Agreements and actions are 
in compliance with the Checklist Item and FCC rules and regulations. 
Qwest is not in compliance with Checklist Item No. 3 until it modifies its 
SGAT to provide a response to requests for poles, ducts, conduits, and 
rights-of-way within 45 days of receiving a completed application.'' 

In the Revised Initial Order, the Washington ALJ concluded further: 

After reviewing Qwest's arguments, we continue to believe that it is 
appropriate to require a 45 day response time regardless of the size of the 
request. While it certainly is true that neither Section 251(b)(4) nor 
Section 27 l(c)((Z)(B)(iii) specify a time limit for granting or denying 
access to poles, ducts, and rights-of-way, the FCC's rule and subsequent 
orders require a 45-day limit. RBOCs must comply with relevant 
FCC rules and orders to be compliant with Section 27 1. 

While the FCC's rule is silent as to whether the response time varies 
depending upon the size of the request, nothing in the rule suggests that 
the size of the request should alter the 45 day limit. AT&T, World Corn, 
and the Joint CLECs are correct in recognizing that the rule is 
explicit on the point that "If access is not granted within 45 days of the 
request for access, the utility must confirm the denial in writing by the 4 5 t h  
day." 

61 the Matter qf the Investigation into U S WEST COMMUNICATIONS, INC. 's Coinpliaitce with Sectioii io 

271 of the Telecoiniiiuriicatiorts Act qf 1996. Docket No. UT-003022. Draft Initial Order, dated August 8, 
2OOo. 4141 44.45. 



The First Report and Order does suggest that "in evaluating requests for 
access, a utility may continue to rely on such codes as the NESC [National 
Electric Safety Code] to prescribe standards with respect to capacity, 
safety, reliability, and general engineering principles." However, allowing 
these factors in evaluating a request for access, or placing conditions on 
access is different than granting or denying the request within a given 45 
day period. These standards can form the basis for denying the request, but 
not for changing the time frame in which the evaluation takes place. 
The 45 day rule is intended as a "swift and specific enforcement procedure 
that will allow for competition where access can be provided." 
Establishing guidelines for evaluation is not the same as having those 
guidelines drive the timetable for acting on a properly documented 
application from a CLEC. 

In its Local Competition Reconsider-cition Order, the FCC reiterated that 
"because tiriie is of the esseizce in access reqiiests, a utility must respond to 
a written request for access within 45 days. If access is not granted within 
45 days of the request, the utility must confirm the denial in  writing by the 
45th day." This statement recognizes that the time frame for approving or 
denying a request is a primary policy consideration and specifies that the 
appropriate time frame is 45 days. The FCC further held in its Locnl 
Coiiipetitiori Recoizsidei-ation Order that: 

Under the procedures adopted in the order, a utility must grant 
or deny a request for access within 45 days of a written request. 
If the utility denies the request, i t  must do so in writing. the 
reasons given for the denial must relate to the permissible 
grounds for denying access (e.g.. lack of capacity. safety. 
reliability, or engineering concerns ). 

Again, this seems to be an affirmation of the 45 day limit. It does not 
preclude the utility from denying the request on reasonable gounds. but it 
does affirm that the 45 day time frame is appropriate for making these 
determinations. 

Finally, concerning the Caiw/ier Telephone case, one of the piiinary issues 
in  that case was, as Qwest notes, a utility company that delayed access to 
its poles due to safety and other issues. However, the FCC's decision is 
clear that the number of poles requested does not alter the requirement to 
grant or deny access to poles, ducts, or rights-of-way within 45 days." 

Similarly, the Oregon ALJ concluded: 

The resolution of this matter does not turn on a question of Oregon law. 
Furthermore, the matter suggests a region-wide standard should be 

Id.. Revised Initial Order. dated August 3 1 .  20oO. 4[¶ 56-60. I 1  
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applied, since part of the OSS performance measurements conducted by 
the ROC, will be based on Qwest’s compliance with FCC rules with 
respect to the ordering process. I therefore recommend that the 
Commission look to the legal analysis already concluded in Washington 
State. In the Revised Initial Order, paragraphs 57-60, the ALJ summarizes 
her analysis of the law and concludes that a firm 45 day time limit does 
indeed exist and the number of poles requested does not alter the 
requirements of the rule. I recommend that the Commission encourage 
Qwest to further negotiate with the intervenors regarding the development 
of SGAT language that will comply with the FCC’s rules and meet with 
the Commission’s approval.” 

The Report should be revised to conclude that Qwest must revise its SGAT to 

require it to respond to request for access by approving or denying such requests within 

45 days of receipt of the request. 

D. Checklist Item 7. 

Qwest has included in Sections 10.5.2.12 and 10.7.2.14 new forecasting 

obligations for CLECs with respect to the provision of operator services and directory 

assistance UNEs. These new provisions are inconsistent with the position Qwest recently 

took in another workshop on  UNEs in which i t  announced its intent to remove any 

forecasting requirements for UNEs. Qwest needs to rationalize these two seemingly 

conflicting position. In addition, Qwest needs to clarify how i t  intends to use these 

forecasts and whether it intends to build trunk to meet the CLECs‘ forecasted demand. 

E. Checklist Item 8. 

1. Adding the Term “Contractor” to SGAT Section 10.4.2.26. 

McLeodUSA suggested adding the word “contractor” after the word “Affiliate” to 

Section 10.2.4.26 addressing Qwest’s responsibility for the customer guide pages. In the 

’’ In the Matter of the Investigation into the Entry of QWEST CORPORATION, formerly known as 
U S WEST COMMUNICATIONS. INC.. into In-Region InterLATA Services under Section 27 1 of the 
Telecommunications Act of 1996, Workshop 1 Findings and Recommendation Report of the 
Administrative Law Judge, issued October 17. 2OOO. p. 9. e 
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Report, Mr. Antonuk concluded: 

There is no evident reason why that unilateral decision by Qwest should 
affect whether the directory includes customer guide pages. This section 
of the directory has the same purpose and value to CLECs and their 
customers, whether Qwest, an affiliate or an unaffiliated party (Le., a 
“contractor”) publishes the directories involved. Therefore, this SGAT 
section should include the teim “contractor” in order to extend the 
obligation to provide customer-guide pages to any party who publishes 
directories under an agreement with Qwest. Otherwise, there may be 
competitive harm should the CLEC information provided by those pages 
be omitted. 

The same logic asserted by McLeod and relied upon by Mr. Antonuk applies as 

well to Sections 10.2.4.24 and 10.2.4.25 of the SGAT. These tow provisions are 

substantially the same as Section 10.2.4.26 except the subject obligation. Therefore, for 

consistency and continuity, AT&T recommends that these two section also be modified 

to add “or contractor” after the word “Affiliate.” 

Dated: March 29, 2001. 

AT&T COMMUNICATIONS OF THE 
MIDWEST, INC., AT&T 
COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. AND AT&T 
LOCAL SERVICES ON BEHALF OF 
ITS TCG AFFILIATES 

Mary B. Tribby 
Rebecca B. DeCook 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 80202 
(303) 298-6357 
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In the Matter of the Investigation into 
U S WEST Communications, Inc.’s 
Compliance with 9 271 of the 

Seven State Collaborative 
Section 271 Workshops 

REPLY BRIEF ON CERTAIN REMAINING 
NON-OSS RELATED CHECKLIST ITEMS 

AT&T Communications of the Midwest, Inc., AT&T Communications of the Mountain 

States, Inc. and AT&T Local Services on behalf of its TCG affiliates (collectively “AT&T”) 

hereby submit the following Reply Brief (“Brief’) to Qwest’s Legal Brief (“Opening Brief’) on 

certain disputed issues remaining from the paper workshop in the above-captioned proceeding. 

AT&T would note as a general matter that the initial SGAT filed by Qwest and that has been the 

subject of numerous Section 27 1 workshop discussions since January 2000 was not compliant 

with the Act. While the parties have worked very hard on bringing the SGAT into conformance 

with the law and to make it a document that will further the development of local competition, 

rather than impede such competition, for Qwest to characterize in its Opening Brief that the 

many amendments to the SGAT that it has agreed to are ”CLEC-friendly” amendments is 

inappropriate. There are amendments necessary to bring Qwest’s SGAT into compliance with 

the Act. 

ARGUMENT 

I. CHECKLIST ITEM NO. 3 - ACCESS TO POLES, DUCTS, CONDUIT AND 
RIGHTS-OF-WAY. 

Contrary to Qwest‘s assertions in its Opening Brief, Qwest is not in compliance with 

Checklist Item No. 3. Qwest continues to seek to impose unnecessary and burdensome 

conditions on the CLECs‘ access to rights-of-way, including restrictions on access to the right- 

of-way and the MDU agreements that would enable the Commission and the CLECs to 



determine whether Qwest is providing the access required by the Act and relevant FCC order 

(i.e., whether Qwest is providing access to all poles, ducts, conduit and rights-of-way that it owns 

or controls.) Qwest‘s position is contrary to law and will deter the development of competition 

and should be rejected. 

e 

In addition, Qwest seeks to create variances from the FCC-mandated requirement that all 

requests for access must be granted or denied within 45 days, based upon the size of the rights- 

of-way request. The FCC has created no exception to this requirement. Therefore, Qwest’s 

SGAT is not in compliance with this requirement. 

A. 

In its testimony and SGAT filed in this proceeding, Qwest advocated that the 

Reciprocal Access to Poles, Ducts, Conduits and Rights-of-wav. 

incumbent’s obligation to provide nondiscriminatory access to poles, ducts, conduits and rights- 

of-way (referred to hereafter collectively as “ROW“) should be reciprocally applied to CLECs. 

In its Opening Brief, Qwest confirms that it has ageed to remove this requirement from its 

SGAT. As indicated in ATBrT’s initial Statement of Position, the amended version of Section 

10.8.1.4 of the SGAT set forth in Mr. Freeberg‘s testimony that remoi’es all requirements for 

reciprocal access properly reflects the law and is appropriate. 

Second, as set forth in AT&T‘s Initial Statement of Position. Qwest has sought to impose 

unnecessary and burdensome conditions on the CLECs‘ access to RON’ agreements, including 

MDU agreements, and that such restrictions limit the CLECs’ and the Commissions‘ ability to 

determine Qwest’s ownership and control of the ROW. Qwest’s position is contrary to law and 

will deter the development of competition and should be rejected. 

Finally, Qwest seeks to impose variances in its processing of access applications based 

upon the size of the rights-of-way request from the FCC-mandated requirement that all requests e 



for access must be granted or denied within 45 days. The FCC has created no exception to this 

requirement. Therefore, Qwest’s SGAT is not in compliance with this requirement. * 
B. Qwest Proposed Definition of Ownership and Control is Contrarv to Law. 

As indicated in AT&T’s initial Statement of Position, Section 27 1 (c)(?)(B)(iii) 

requires BOCs to provide to CLECs “nondiscriminatory access to the poles, ducts, 

conduits, and rights-of-way owned or controlled by the [BOC] at just and reasonable 

rates in accordance with the requirements of section 224.”’ 

In a recent decision, the FCC provides further clarity on the definition of ownership or 

control. Specifically, the FCC states: 

In order for a right of access to be triggered under Section 224, the property to 
which access is sought not only must be a utility pole, duct, conduit, or right-of- 
way, but it  must be “owned or controlled“ by the utility. In this regard, we have 
previously held that ‘‘[tlhe scope of a utility’s ownership or control of an 
easement or right-of-way is a matter of state law.” Specifically, “the access 
obligations of Section 224(f) apply when, as a matter of state law, the utility owns 
or controls the right-of-way to the extent necessary to permit such access.’’2 

We conclude that our analysis in the Loccil Competition First Report and Order 
remains valid, and applies to ducts, conduits. and rights-of-way in buildings as 
well as to those in other locations.3 

* :I: 1: 

Qwest now proposes to revise the definition of ownership and control as 

follows: 

10.8.1.5 The phrase “ownership or control to do so” means 
the legal right, as a matter of state law, to ( i  1 convey an interest in 
real or personal property or (ii) to provide access to a third party 
and receive compensation for doing so. 

Application ?f BellSouth Corporation. BellSouth Teleconirtiunicatiorts. Inc. arid BellSouth Long Distance, Inc. for 
Proi+sion oflii-Regioii. IiiterL.4 TA Senices in kxiisiana, Memorandum Opinion and Order, CC Docket No. 98- 12 1, 
FCC 98-17 1. released October 13. 1998,Y 171 ( “BellSouth Second Louisiana Order”): See also Section 251(b)(4). 
47 U.S.C. g151(b)(4). 
- I n  the Matter. qf Pr.ontotion of Conipetitise Networks in Local Teleconiriiiiriicatior.ls Markets, First Report and Order 
and Further Notice of Proposed Rulemaking. WT Docket No. 99-31 7, released October 25,2000, ¶ 85 (“MTE Order”) 
(Citations omitted.). 

1 

e ‘ Id .  at’g87. 
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The Act and the FCC orders do not contemplate that Qwest will convey a legal interest in a real or personal property to the CLEC under the requirements of Section 25 l(b)(4) or Section 

271 (c)(2)(B)(iii). Rather, the Act requires that Qwest afford the CLECs access to its poles, ducts 

conduits and rights-of-way. Therefore, according to the Act and the FCC’s order, the ownership 

or control analysis that must be conducted under state law is to determine Qwest’s ownership or 

control to afford the CLEC access to its right-of-way, easement or other interest in property, not, 

as Qwest suggests, to determine Qwest‘s legal right “to convey an interest” in property. The 

ability to afford access may not rise to the level of “conveying an interest.” 

In addition, Qwest’s proposal does not satisfy AT&T’s concerns and continues to be too 

restrictive. First, the emphasis placed on state law (which is achieved by making both 

subparagraphs ( 1 ) and (2) subject to the qualification “as a matter of state law”) is only partially 

adequate. Qwest may have additional obligations or rights under the Act or other federal law to 

allow access to poles, ducts, conduit or rights-of-way. Second, Qwest’s proposal does not 

contemplate that state commissions have developed or may develop their own rules regarding 

access to rights-of-way through the establishment of rules or the approval or conditioning of 

Qwest tariffs. Finally, Qwest’s proposal does not indicate that rights given through express or 

implied agreement can forni the basis of Qwest’s ownership or control. 

This SGAT provision should be as expansive as the Act permits. Clarity at this stage will 

eliminate disputes from arising after Qwest’s SGAT is implemented. Accordingly, AT&T 

believes that modifying Section 10.8.1.5 as follows would provide the appropriate additional 

clarity: 

The phrase “ownership or control to do so” means ( i )  the legal 
right as a matter of state law, to afford access or to use such 
property, or (ii) the authority to afford access to third parties as 
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may be provided by the landowner to Qwest through express or 
implied agreements, or (iii) through Applicable Rules4 

This proposal is consistent with the FCC Orders.’ AT&T’s proposal not only specifically 

implicates the rights of Qwest to afford access under tariffs, but also includes any rights 

established through “Applicable Rules,” a defined term which would include the Act and state 

commission rules. In addition, AT&T’s proposal is consistent with law and makes clear that 

Qwest’s ownership or control may arise from several sources. 

C. Qwest’s Attempt to Impose Conditions on the CLECs’ Access to Its ROW 
and MDU Agreements Is Unlawful. 

In its initial Statement of Position, AT&T addressed all of Qwest’s arguments relating to 

Qwest’s efforts to limit access to ROW agreements, requiring CLECs to engage in the 

unnecessary and burdensome effort of gaining the landowner‘s consent before access to these 

agreements w i 11 be afforded. 

Simply put, nondisclosure of vital information about existing ROW contracts is 

discriminatory and a violation of the Act, §§ 224(f)( 1 ) and 37 1 (c)(2)(B)(iii). Therefore, the 

SGAT should contain language clarifying that Qwest will make these contracts available upon 

request (and, if necessary, under an agreement to maintain any confidentiality requirements). 

In its Opening Brief, Qwest claims it has agreed to provide CLECs with all copies of its 

ROW and MDU agreements. However, Qwest seeks to impose significant conditions that 

CLECs must comply with before such agreements will be provided to the CLEC. Qwest 

proposes is that it will provide a copy of any ROW agreement in its possession that has not been 

~ ~~ ~ 

‘ The defined term “Applicable Rules” has been used by Qwest in other Sections of the SGAT, namely, Section 9. 
unbundled Network Elements. In short. such applicable rules would reference all applicable FCC and state 
commission orders and rules. In addition, AT&T believes the term would also include all local tariffs which may 
afford Qwest access to landowner premises for the provisioning of local telecommunications service. 
’ See MTE Order, ¶$’ 85-90. 0 
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recorded only after a CLEC has obtained a formally executed, properly notarized “Consent” to 

the disclosure of the ROW agreement. 

Qwest’s extensive new landowner agreement requirements are not required by the law 

and are inconsistent with sound public policy. Further, because such consent requirements are 

apparently not required of Qwest itself, or its affiliates, Qwest’s consent proposals are 

discriminatory in violation of both state and federal law. 

Contrary to Qwest‘s assertion, by refusing to reveal the ROW agreements, without 

landowner consent, Qwest is (1 ) cloaking its “non-discriminatory” treatment in secrecy, the 

validity of which can only be tested through discovery of the agreement in litigation; and ( 2 )  

placing property owners and CLECs in the untenable position of having to face numerous ROW 

negotiations or numerous eminent domain proceedings from various utilities should Qwest deny 

access or refuse to expand its existing access. 

The consent requirement Qwest seeks to impose would create unreasonable costs and 

impose significant delays on CLEC access to ROW and provisioning of service using such 

ROW, which would constitute a significant barrier to offering the tenants or other customers a 

competitive alternative. 

Qwest sole basis for this requirement is some purported “expectation” of the landowner 

that these “dealings are private.” Qwest has failed to present any evidence of such an 

expectation. As AT&T indicated in its initial Statement of Position, many, if not most, existing 

ROW agreements (such as the Agreement for New Multi-Tenant Residential Properties) and 

easements do not explicitly require consent to the disclosure of the terms of the agreement to 
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third parties, or do not explicitly require written and acknowledged prior consent.6 Nor do those 

agreements contain nondisclosure requirements. AT&T agrees that where there is an explicit 

nondisclosure or consent provision that applies, consent may be required. Absent such a 

provision, the landowner can have no legal expectation of nondisclosure. That is basic contract 

law. Essentially, Qwest’s proposal creates a presumption that all such ROW agreements are 

confidential and subject to a prohibition (which is presumably absolute) against disclosure. Such 

a presumption is inappropriate and imposes a needless burden on CLECs to obtain disclosure. 

Qwest‘s proposal also fails to address future ROW agreements and would give Qwest the 

incentive to incorporate restrictions on disclosure into future ROW agreements. Again, such a 

restriction should not be condoned given the critical need for CLECs to have access to these 

agreements in order to assess the very nature of Qwest‘s obligation under Checklist Item No. 3. 

As reported in AT&T’s initial Statement of Position, the tentative recommendations of the 

0 Oregon and Washington administrative law judges conclude that Qwest‘s proposal is 

unacceptable and does not meet the requirements of Checklist Item 3. The multi-state 

Commissions should reach the same conclusion. 

D. Owest’s Requirement that CLECs Obtain the Agreement of the Landowner 
to Provide Owest with Notice and an Opportunitv to Cure Has no Legal 
Basis, is Unnecessarv and Burdensome. 

As indicated in AT&T’s initial Statement of Position, Qwest has revised its SGAT to 

include extensive new requirements for a CLEC to obtain the agreement of a property owner to 

provide notice and an opportunity to cure supposed “defaults” of a CLEC transfer of any rights 

of access to a ROW. Qwest argues that these landowner agreement are essential to protect it 

The Agreement for New Multi-Tenant Residential Properties contains a provision to limit the disclosure of 6 

confidential and proprietary information. Such a provision contemplates limiting disclosure of information either 
party receives under the agreement. not the agreement itself. 
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from a panoply of as yet unrealized risks. As explained below, these new requirements have no 

legal basis, are unnecessary and create extraordinarily time- and resource-intensive burdens on 

landowners as well as CLECs who attempt to gain nondiscriminatory access to rights-of-way as 

provided under the Act. 

The law does not mandate that CLECs obtain an agreement from the landowner to 

provide Qwest with notice and opportunity to cure before Qwest must provide access. The Act 

mandates that Qwest provide access to that which it owns or controls. Neither the Act nor the 

FCC's rules and orders impose any requirement for a CLEC to obtain the agreement of a 

landowner to provide notice and an opportunity to cure to Qwest or further agreement of a 

landowner for access to rights-of-way.' Indeed, the law requires that Qwest must establish a 

nondiscriminatory process to expedite access to ROWS: "Procedures for an attachment 

application should ensure expeditious processing so that "no [BOC] can use its control of the 

enumerated facilities and property to impede, inadvertently or otherwise, the installation and 

maintenance of telecommunications . . . equipment by those seeking to compete in those fields."s 

Moreover, Qwest's ROW agreements clearly contemplate that Qwest may assign ROW access 

without restraint. 

e 

Where Qwest demonstrates that certain ROW agreements expressly provide for obtaining 

the agreement of landowner to provide notice and an opportunity to cure before permitting 

"assignment" or other transfer, AT&T would not object to inclusion in the SGAT of certain 

limited and reasonable provisions designed to obtain and expedite such landowner agreement 

41 U.S.C. 5 25 1 (b)(4): lnipleriieritatiori of the Local Coinpetition Provisions of the Telecoinniuiiicatioris Act of 1996, 7 

CC Docket No. 96-98. First Report and Order. FCC 99-375, 
Order"). 

11 19 - I158 (rel. Aug. 8. 1996) ("Local Competition 

Bell South Second Louisiana Order, 4[ 176 (citing Local Competition Order, 1 1 FCC Rcd at 16067). 
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wherever necessary.' However, such provisions must not be burdensome and must ensure that 

Qwest does not use its incumbent status to impose such landowner agreement requirements on 

landowners. 

As indicated in AT&T's initial Statement of Position, the Oregon administrative law 

judge concluded that the notice and opportunity to cure provision was burdensome and 

discriminatory. The multi-state Commissions should reject Qwest's proposed consent and notice 

and opportunity to cure requirements as well and direct Qwest to provide CLECs with full and 

unconditional access to its ROW and MDU agreements. 

E. Checklist Item 3 Should Not Be Unconditionallv CIosed Until ROW Issues 
From Other Checklist Items Are Resolved. 

In AT&T's initial Statement of Position, AT&T stated that several other checklist items 

raise ROW concerns that must be fully address before Checklist Item 3 is closed. Accordingly, 

because other checklist items raise right-of-way concerns, Checklist Item 3 should not be 

unconditionally closed until such concerns are fully addressed in these related workshops. 

AT&T is not suggesting that the Facilitator withhold decision on the issues that have been 

presented to date. Rather, it is AT&T's position that parties should not be foreclosed from 

addressing ROW issues that arise in other workshops and from making arsuments, if 

appropriate, that Qwest's position on such issues results in Qwest being in noncompliance with 

Checklist Item 3. As a result, although AT&T does not believe Qwest to be currently in 

compliance with Checklist Item 3, if the Facilitator concludes otherwise, any conclusion on 

compliance should be conditional, and should allow parties, if necessary, to raise ROW affecting 

issues that surface in other workshops. 

' AT&T reserves its rights to challenge whether access mandated by the Act triggers such consent requirement and 
AT&T's rights to argue that federal law pre-empts such requirements 
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F. Owest’s SGAT Must Be Modified to Reflect That It Is Required To Grant Or 
Denv AI1 Requests For Access To Poles, Ducts And Rights-of-way Within 45 - Daw. 

In its Opening Brief, Qwest asserts that, in the case of very large orders for poles, ducts, conduit 

or ROW, it be permitted to provide an initial response approving or denying a portion of the 

order no later than 35 days following receipt of the order and continue approval or denial on a 

rolling basis until it has completed its response to such order. Qwest argues that the FCC has 

endorsed a rolling approval process for large requests for access to poles, ducts, and conduits and 

thus claims that it need only respond to some subset of a large order within 45 days to satisfy 

Rule 1.1403(b). As set forth in AT&T’s initial Statement of Position, under the Act and relevant 

orders of the FCC, there is no basis for distinguishing large requests from any other request for 

access to poles, ducts, conduit or ROW. Qwest is required to respond to all requests for access 

to poles, ducts or ROW within 45 days. As demonstrated in AT&T’s initial Statement of 

Position, Qwest‘s interpretation of Rule l.l403(b) is incorrect. Moreover, its reading of the a 
FCC’ s Ccivcilier- decision is self-serving and inaccurate. 

As explained previously, FCC regulations governing access to poles, ducts, conduit and 

ROW do not distinguish large requests from any other request for access. “If access is not 

granted within 45 days of the request for access, the utility must confirm the denial in writing by 

the 45Ih day.”” Rule 1.1403(b) contains no exception based on the size of the order. Therefore, 

Qwest‘s proposed modification to Section 2.2. of Exhibit D fails to satisfy the FCC rule. 

The Cuvnlier- decision did nothing to change the plain meaning of Rule 1.1403(b). In that 

decision, the FCC wrote: 

We have interpreted the Commission’s Rules, 47 CFR 9 1.1403(b), to mean that a 
pole owner “must deny a request for access within 45 days of receiving such a 

lo 47 CFR 1.1403(b). See also, 111 the Matter of Cavalier Telephone. U C  v. Virginia Electric and Power Company, 
15 FCC Rcd. 9563, June 7 . 2 0 0 0 .  
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request or it will otherwise be deemed granted.” We conclude that Respondent is 
required to act on each permit application submitted by Complainant within 45 
days of receiving the request. To the extent that a permit application includes a 
large number of poles, respondent is required to approve access as the poles are 
approved, so that complainant is not required to wait until all poles included in a 
particular permit are approved prior to being granted any access at all. 
Respondent shall immediately grant access to all poles to which attachment can 
be made permanently or temporarily, without causing a safety hazard, for which 
permit applications have been filed with Respondent for longer than 45 days. 

Qwest’s claim that this passage permits i t  to act on only a subset of a large order within 

the 45 day period following receipt of the CLEC’s application rests on a hyper-technical 

interpretation of the FCC‘s use of the words “to act on” in the second sentence. Qwest ignores 

the clear directive in the first sentence of the passage that a pole owner “must deny a request 

for access within 45 days of receiving such a request or it will otherwise be deemed 

granted.” Viewing the passage in its entirety, the conclusion is inescapable: Qwest must 

respond to all requests for access to poles. ducts, conduit or ROW within 45 days or the request 

will be deemed to be granted. As such, its SGAT must be amended to conform to this a 
requirement. 

Qwest also complains that requiring it  to respond to all requests for access, regardless of 

size, within 45 days is unreasonable and impossible. While Qwest‘s complaint is more properly 

lodged with the FCC, since state Commissions are bound to apply FCC rules, AT&T emphasizes 

that the 45 days at issue here are not a provisioning interval. The only thing Qwest is required to 

do in 45 days is in response to a request for access it must approve or deny that access. 

Furthermore, while field verification may be necessary, as Mr. Freeberg has testified, AT&T 

submits that Qwest’s description of the work involved is overblown. Field verification in this 

context requires only inspection of the relevant facilities. It does not involve any actual 

construction, as may be the case in other contexts, such as collocation. For this reason, AT&T a 
11 



submits that this assertion should be given no weight in determining Qwest's obligations under 

47 CFR §1.1403(b). Indeed, Qwest must be required to respond to all requests for access within 

45 days. 

Moreover, contrary to Qwest's claims, the FCC did not permit the utility to respond to 

large orders outside the 45-day period. Rather, in this portion of the Cavalier decision, the FCC 

directed the utility to begin informing the CLEC that the utility was approving access to poles as 

soon as that was determined, so as to provide the Complainant with access as soon as possible. 

Nowhere did the FCC suggest it would tolerate any exception to the rule that all requests for 

access must be granted or denied within 45 days. 

Because Qwest's modified proposal would improperly extend the time it has to respond 

to large orders beyond the 45-day response time permitted by the FCC's Rules, it is not in 

compliance with Section 251 and 271 of the Act and, therefore, Checklist Item No. 3 has not 

0 been fully satisfied. 

11. CHECKLIST ITEM 8 - WHITE PAGE LISTINGS 

A. Owest Is Not Providing Nondiscriminatorv Access to White Page Listings. 

As AT&T set forth in its initial Statement of Position, Section 271(c)(2)(B)(viii) of the 

Act requires a BOC to provide "[wlhite pages directory listings for customers of the other 

carrier's telephone exchange service." Section 25 1 (b)(3) of the Act imposes on all local 

exchange carriers the duty to provide nondiscriminatory access to directory listings. The Federal 

Communications Commission ("FCC") has concluded that the requirements of these sections are 

comparable." To meet its obligation under the Act for Checklist Item 8, Qwest must 

demonstrate that it provides nondiscriminatory access to white pages listings, including 

" BellSouth Second Louisiana Order, 351. 
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specifically ( 1 1 nondiscriminatory appearance and integration of white pages listings to 

customers of competitive local exchange carriers ("CLECs"); and ( 2 )  white pages listings for 

competitor's customers with the same accuracy and reliability that it provides its own 
. -  

customers. 'I 

The FCC has made clear that: 

[t]o compete effectively in the local exchange market, new entrants must 
be able to provide service to their customers at a level that is comparable 
to the service provided by the BOC. Inherent in the obligation to provide 
a white pages directory listing in a nondiscriminatory fashion is the 
requirement that the listing the BOC provides to a competitor's customers 
is identical to, and fully integrated with, the BOC's customers'  listing^.'^ 

More specifically, the FCC has stated that: 

By "identical," we refer to factors such as the size, font, and typeface of 
the listing. Customers may, of course, request and negotiate different 
arrangements for "enhanced" listings, such as boldface, italic, and other 
deviations from the basic primary listing that the BOC provides its own 
customers. Use of the term "fully integrated" means that the BOC should 
not separate the competing carrier's customers listings from its own 
customers. I4 

Although not necessarily definitive, the FCC concludes that it may be persuasive that a 

CLECs' white pages listings are subject to "the exact same process [ ] performed in the same 

way and at the same time for the [competitive] LEC orders as for its own.''15 

Qwest contends, in its Opening Brief, that AT&T raises no issue regarding the terms and 

conditions under which Qwest offers white pages directory listings in its SGATs or 

interconnection agreements. Instead, the purported performance concerns AT&T raised are 

precisely the sort of performance-related issues upon which the Facilitator's and Staffs' 

'' Id.. ¶ 253. 
Id.. 41 256. 13 
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recommendations would be conditioned. This is an ironic argument from Qwest, given that they 

argued and convinced the Facilitator and the Staffs to force CLECs to present all of their 

performance evidence as soon as they became aware of problems with performance. Now Qwest 

seeks to limit such presentation when the evidence demonstrates noncompliance and limit the 

Facilitator's consideration to the terms of the SGAT. Qwest cannot have it both ways. 

Moreover, this is a process issue that has been and is being addressed as part of the SGAT 

review process. The SGAT must contain sufficient detail to assure that the business processes 

provide the protection that the CLECs need. The PIDs are aggregate, averaged numbers and will 

never assure that specific activities or occurrences will or will not happen. In other words. if the 

process itself is judged to be faulty, collecting nietrics is useless. Changes need to be made to 

the process. Therefore, it is likely that additional SGAT language will be needed to insure that 

the listings processes are the same for Qwest and CLECs. 

Alternatively, Qwest asserts that processing need not be identical for Qwest to pass the 

checklist. It is hard to fathom how one can ascertain whether Qwest is providing 

nondiscriminatory access to CLECs if the access to listings provided by Qwest is not the same or 

substantially the same as that which Qwest provides to itself. Indeed, that appears to be the 

gauge that has been adopted by the FCC or the measure that was agreed to by Qwest in the ROC 

audit process. 

Qwest then claims that AT&T asserts that if the processing of ILEC and CLEC listings 

occurs in a different manner that is a per se violation of the Act. To the contrary, AT&T 

indicated in its opening brief that the FCC has stated that use of the exact same processes is 

indicia that the RBOC is providing nondiscriminatory access to the CLEC. AT&T agrees with 

the FCC because to the extent that Qwest processes CLEC listings in a different manner than 
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Qwest listings - particularly through the use of manual processing for CLECs and electronic 

processing for Qwest listings, Qwest cannot assure that the CLEC is be afforded listings with the 

same accuracy and reliability that Qwest provides to its own customers.” The point here is that 

the process, being different, can predetermine that the results are discriminatory. For some 

activities, exactly the same process is needed. Listings is one of them, due to the acute need for 

accuracy. It is very easy for listing information, if it must be retyped, to have errors injected.I6 

Qwest also claims that Qwest does employ the same procedures for processing Qwest 

and CLEC listings. This statement is in direct contradiction to the ROC findings and to Qwest‘s 

testimony.” There is no dispute that the majority of CLEC directory listings are entered 

manually, while Qwest database updates are entered electronically, via the SOP interface. 

Qwest also claims that all listings are processed and maintained by Qwest in the same 

listings database (the Listing Services System, or LSS) using the same listings standards and 

database edits, and that the listings personnel process all listings. These assertions are irrelevant. 

It is getting the listings into the database that is the issue. AT&T never questioned that they are 

in the same databases. Moreover, no processing is required for most Qwest listings. They flow 

through. The concern is getting the database populated in a timely and accurate manner. 

Qwest then asserts that it has processes in place that minimize the potential for errors. 

Even if true, this is irrelevant to the question of whether Qwest is providing nondiscriminatory 

access to white page listings. Clearly, they are not. The fact that these “fix-it” processes have 

been established is clear evidence that there is a risk that CLEC listings are not being entered as 

If the O S D A  feed is from the same source, panty will be impacted there as well. 
Testirt~ony q f h r i  Sinipson, Arizona 27 1 workshop. 1 - 1  1-00, p. 37 (Attachment B to the Direct Testimony of 

Kenneth L. Wilson. dated October 13,3000.) While Ms. Simpson described the processes employed for CLEC 
listings during the Arizona workshop. the details were sketchy and unclear. Accordingly, AT&T relied upon Ms. 
Simpson‘s representations that CLECs listings were being treated in a manner at parity with Qwest‘s retail listings. 

I6 

17 * 
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accurately as Qwest's. The processes Qwest details are ones that require the CLEC to review the 

manual processing performed by Qwest. CLECs can ask to review monthly verification proofs 

to CLECs, or Qwest will provide "on demand" reports, or the CLEC can contact Qwest to verify 

@ 

individual listings, These processes are not required for Qwest listings; they automatically flow 

through. Moreover, these processes impose a significant burden on CLECs (and likely, 

additional cost as well), where no similar processing is required for Qwest listings. 

The inescapable conclusion is that, given the newly-revealed audit information regarding 

Qwest's performance under the DB-1 and DB-2 measures, Qwest should not obtain conditional 

approval of Checklist Item 8. Because the CLEC listings are manually input while Qwest are 

input electronically, Qwest cannot provide CLECs with any assurance that CLEC listings will be 

processed with the same accuracy and reliability as Qwest's. Until Qwest's processes for 

handling CLEC white page listings is altered to afford panty treatment and Qwest can 

demonstrate that it provisions CLEC listings with the same accuracy and reliability as Qwest's 

listings, Qwest cannot satisfy Checklist Item 8. 

a 
Finally, the fact that Qwest promises of future systems updates that will eliminate the 

manual processing of CLECs listings does not cure Qwest's current deficiency or put Qwest in 

compliance with the requirements of Checklist Item 8. Qwest made similar promises that full 

electronic flow-through would be available three years ago and such flow-throuzh still does not 

exist. How can anyone be certain that Qwest will meet this most recent promise? As a result, 

under Sections 271 and 25 1 ,  Qwest's promise of future compliance is not sufficient to put it in 

compliance today. Until Qwest comes forth with evidence that it is, in  fact, providing 

nondiscriminatory access to white page listings, it cannot be found to be in compliance with 

Checklist Item 8. 
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CONCLUSION 

For all the reasons set forth herein, Qwest is not currently complying with Checklist 

Items 3 and 8. 

Dated: January 12, 2001. 

AT&T COMMUNICATIONS OF THE 
MIDWEST, INC., AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. AND 
AT&T LOCAL SERVICES ON BEHALF OF 
ITS TCG AFFILIATES 

Mary B. Tribby 
Rebecca B. DeCook 
1875 Lawrence Street 
Suite 1575 
Denver, Colorado 80202 
(303) 298-6357 
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON 

e ) 
In the Matter of the Investigation of the Entry ) 
of Qwes t Corporation into In-Region ) UM 823 
InterLATA Services under Section 27 1 of the ) 
Telecommunications Act of 1996. ) 

JOINT STATEMENT OF POSITION AND BRIEF ON 
CERTAIN REMAINING NON-OSS RELATED CHECKLIST ITEMS 

AT&T Communications of the Pacific Northwest, Inc and AT&T Local Services on 

behalf of TCG Oregon (“AT&T”), WorldCom, Inc., on behalf of its regulated subsidiaries 

(“WCOM’), and Sprint Corporation (collectively “Joint Intervenors”) hereby submit the 

following brief on certain disputed issues remaining from the first workshop in the above- 

captioned proceeding. Specifically, this Brief will address the following disputed issues: 

Checklist Item 3: issues regarding access to ROW and time limitations Qwest imposes on 

responding to ROW requests: Checklist Item 7, Issues regarding the access to the DA List 

information; and Checklist Item 13, payment of reciprocal compensation for internet service 

provider (“ISP’) traffic, ratcheting, application of tandem interconnection rates, host-remote 

transport charge, Inter-LCA proposal, single POI per LATA, reciprocal and symmetrical 

compensation and several miscellaneous issues. 

INTRODUCTION 

The competitive checklist and other requirements of Section 271 of the 

Telecommunications Act of 1996 (the “Act”) prescribe the mechanism by which a Regional Bell 

Operating Company (“RBOC”), such as Qwest, may provide in-region interLATA services. 

Congress properly determined that an RBOC’s entry into the long distance market would be anti- 

competitive unless the RBOC‘s local market power is “first demonstrably eroded by eliminating m 
1 



barriers to local competition.”’ To demonstrate compliance with Section 27 1 ,  therefore, Qwest 

must show that it has made real, significant, and irreversible steps to open its local market in @ 
Oregon, both in statements of policy and in actual implementation of policy.’ 

The Federal Communications Commission (“FCC”) has concluded that to make a yrinza 

facie case that it is meeting the requirements of a particular checklist item, an RBOC must: 

demonstrate that it is providing access or interconnection pursuant 
to the terms of that checklist item. The Commission has previously 
concluded that, to establish that it is “providing” a checklist item, a 
BOC must demonstrate that it has a concrete and specific legal 
obligation to furnish the item upon request pursuant to a state- 
approved interconnection agreement or agreements that set forth 
prices and other terms and conditions for each checklist item, and 
that it is currently furnishing, or is ready to furnish, the checklist 
item in the quantities that competitors may reasonably demand and 
at an acceptable level of quality.3 

Accordingly, Qwest must first demonstrate that i t  has a concrete and specific legal 

obligation to provide each checklist item in a manner that is consistent with the requirements of e 
Sections 271, 251 and 252 of the Act. To meet this burden, Qwest must demonstrate that its 

legal obligations have been met through its Oregon-approved interconnection agreements 

(“ICAs”) or its SGAT. 

Second, it must be determined whether Qwest is currently furnishing, or is ready to 

furnish, the checklist item in the quantities that competitors may reasonably demand and at an 

acceptable level of quality. Thus, while the ICAs or the SGAT may reflect an appropriate legal 

obligation, Qwest must also demonstrate that it has satisfied the second prong of the Section 27 1 

Applicatioii of Aineritech Michigan Pursuant to Section 271 of the Cominunications Act of 1934, os aineiided, to I 

Provide hi-Region, IiiterLATA senices in Michigan. CC Docket No. 97- 137. Memorandum Opinion and Order, 
FCC 97-298 (released August 19. 1997), ‘fi 18 (“Arneritech Michigan Order”). 

’ Application of BellSouth Corporation pursuont to Section 271 of the Conunurzication.r Act of 1934, as amended, io 
provide in region-inter LATA senices iiz Louisiana, CC Docket No. 98-121, FCC 98-27 1, released October 13, 
1998. ‘fi 54 ( “BellSouth Second Louisiana Order”); Ameritech Michigan Order, 

Id. 

0 110. 
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analysis by presenting evidence that it is currently furnishing, or is ready to furnish, the checklist 

item in the quantities that competitors may reasonably demand and at an acceptable level of e 
quality. This is the performance-related evidence that will be assessed later as part of subsequent 

proceedings once the ROC testing is completed. 

As a result, the purpose of these workshops has been to assess whether Qwest has the 

concrete and specific legal obligations to furnish the checklist items under consideration. Under 

review in the first workshop were checklist items 3, 7, 8,9, 10, 12 and 13. Numerous issues 

relating to these checklist items have been addressed and resolved during the course of the first 

workshop. However, there remain disputed issues regarding Qwest‘s compliance with Checklist 

Items 3, 7, and 13. Absent proper resolution of these disputes, Qwest’s SGAT does not comply 

with the legal obligations of Sections 251, 252 and 271 for these checklist items. Set forth below 

is a description of the issues in dispute, why Qwest‘s SGAT does not comply and how these 

issues must be resolved to bring Qwest into compliance. 

ARGUMENT 

I. QWEST’S SGAT DOES NOT SET FORTH THE REQUIRED SPECIFIC AND 
CONCRETE LEGAL OBLIGATIONS FOR CHECKLIST ITEM NO. 3 - ACCESS 
TO POLES, DUCTS AND RIGHT-OF-WAY. 

At issue under Checklist Item 3 are several issues. First, Qwest seeks to require CLECs 

to reciprocally provide access to their poles, ducts conduit and rights-of-way. Such a 

requirement is unlawful, as the Ninth Circuit recently confirmed. Second, CLECs have 

encountered significant problems in gaining access to multiple dwelling units (“MDUs”). 

During extensive negotiations on this issue, Qwest disclosed that i t  did not consider the access it 

obtains in MDUs to be rights-of-way that are subject to the obligations of Section 25 1 (b)(4). 

The FCC has concluded that access to customers in multiple tenant environments is critical to the 
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successful development of competition in the local telecommunications markets and has 

tentatively concluded that the access in question is either conduit or right-of way that is subject 

to Section 25 l(b)(4)? Based in part upon its MDU position, Qwest has sought to impose 

conditions on the CLECs’ access to rights of way and MDUs, including restrictions on access to 

the right-of-way and MDU agreements that would enable the Commission and the CLECs to 

determine Qwest’s ownership and control of the right-of-way, etc. Qwest‘s position is contrary 

@ 

to law and will deter the development of competition and should be rejected. 

Finally, Qwest seeks to create variances based upon the size of the request from the FCC- 

mandated requirement that all requests for access must be granted or denied within 45 days. The 

FCC has created no exception to this requirement. Therefore, Qwest’s SGAT is not in 

compliance with this requirement. 

A. LePal Reauirements. a 
Section 27 1 (c)(2)(B)(iii) requires BOCs to provide “nondiscriminatory access to the 

poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in accordance with the requirements of section 224.”5 

In the Local Cornpeririori Order, the FCC interpreted section 25 1 (b)(4) as requiring 

nondiscriminatory access to incumbent local exchange carriers’ (“LECs”) poles, ducts, conduits 

and rights-of-way for competing providers of telecommunications services in accordance with 

the requirements of section 224.6 The FCC has reinforced the requirements set out in its Local 

I n  the Matter of the Promotion of Competitive Networks irr  Local Teleconiniurricatioris Market, Notice of Proposed 
Rulemaking and Notice of Inquiry, CC Docket No. 96-98, WT Docket No. 99-217, FCC 99-141,m 44 (July 7.  1999) 
[“Notice”]. 

4 

BellSouth Second Louisiana Order, 4( I7 1. 
Implementation of tlie Local Cornpetition Provisions of the Teleconiniunications Act of 1996, CC Docket No. 96- 0 98. First Report and Order. FCC 99-325 (rel. Aug. 8, 1996) (“Local Competition Order”). 
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Conipetitioiz Order in its recent Order on Recoizsiderntioii.' In addition, the FCC more recently 

interpreted the revised requirements of Section 224 governing rates, terms and conditions for 

telecommunications carriers' attachments to utility poles in the Pole Attacliineizt 

Telecoiiziizuizicntioiis Rate Order.8 

@ 

Section 224(f)( 1) states that "[a] utility shall provide a cable television system or any 

telecommunications carrier with nondiscriminatory access to any pole, duct, conduit, or right-of- 

way owned or controlled by it."9 Notwithstanding this requirement, Section 224(f)(2) permits a 

utility providing electric service to deny access to its poles, ducts, conduits, and rights-of-way, 

on a nondiscriminatory basis, "where there is insufficient capacity and for reasons of safety, 

reliability and generally applicable engineering purposes. I !  10 

Section 224 also contains two separate provisions governing the maximum rates that a 

utility may charge for "pole attachments."' ' Section 224(b)( 1 ) states that the Commission shall 

regulate the rates, terms, and conditions governing pole attachments to ensure that they are "just 

and reasonable."" Notwithstanding this general grant of authority, Section 224(c)( 1 ) states that 

"[nlothing in [section 2241 shall be construed to apply to, or to give the Commission jurisdiction 

with respect to the rates, terms, and conditions, or access to poles, ducts, conduits and rights-of- 

way as provided in [section 224(f)], for pole attachments in any case where such matters are 

1iiipleriieritatiori sf the Local Corizpetitioii Proidsioiis of die Telecoriiriiirriications Act of 1996, CC Docket No. 96- 

Irii~~lcriieritatiort of Section 703(e) of the Telecoriirituriicatioris Act qf 1996, Amendnierit of the Cornniissiori 's Rules 

7 

98. Order on Reconsideration. FCC 99-166 (rel. Oct. 26, 1999) ("Order on Reconsideration"). 

arid Policies Goi~eniing Pole Attachrnertts, CS Docket No. 97- 15 1. I 3  FCC Rcd 6777 ( 1998) ("Pole Attachment 
Telecommunications Rate Order"). 

ducts. conduits. or rights-of-way used. in whole or in part. for any wire communications." 47 U.S.C. $ 224(a)( 1). 

8 

47 U.S.C. Q 224(f)( I ) .  Section 924(a) defines "utility" to include any entity, including a LEC, that controls, "poles, 

47 U.S.C. 0 224(f)(2). 
Section 224(a)(4) defines "pole attachment" as "any attachment by a cable television system or provider of 

0 

IO 

1 1  

telecommunications service to a pole. duct. conduit. or right-of-way owned or controlled by a utility." 47 U.S.C. 5 
224(a)(4). 

47 U.S.C. Q 324(b)( 1). 
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regulated by a State." In addition, Section 224 expressly excludes incumbent LECs, such as 

Qwest from the class of persons entitled to such access.13 @ 
In its Bell SOLlth Second Louisiana decision. the FCC concluded that BellSouth 

demonstrated that it was providing nondiscriminatory access to its poles, ducts, conduits, and 

rights-of-way at just and reasonable rates, terms and conditions by demonstrating that it has 

established nondiscriminatory procedures for: ( 1 1 evaluating facilities requests pursuant to 

Section 224 of the Act and the Local Coiiipetitiori Order; ( 2 )  granting competitors 

nondiscriminatory access to information on facilities availability; (3) permitting competitors to 

use non-BellSouth workers to complete site preparation; and (4) compliance with state and 

federal rates. 

The Commission also concluded that: 

consistent with the Commission's regulations implementing section 224, we 
conclude that BellSouth must provide competing telecommunications carriers 
with access to its poles, ducts, conduits, and rights-of-way on reasonable terms 
and conditions comparable to those which it  provides itself and within reasonable 
time frames. Procedures for an attachment application should ensure expeditious 
processing so that "no [BOC] can use its control of the enumerated facilities and 
property to impede, inadvertently or otherwise. the installation and maintenance 
of telecommunications . . . equipment by those seeking to compete in those 
fie1ds."I4 Pursuant to the Commission's rules, BellSouth must deny a request for 
access within 45 days of receiving such a request or it will otherwise be deemed 
,oranted.15 If BellSouth denies such a request, it must do so in writing and must 
enumerate the reasons access is denied, citing one of the permissible grounds for 
denial discussed above. 16 

A lack of capacity on a particular facility does not entitle an RBOC to deny a request for 

access. Sections 224(f)( 1) and 224(f)(2) require an RBOC to take all reasonable steps to 

accommodate access in these situations. If a telecommunications carrier's request for access 

See 47 U.S.C. 5 234(a)(5) and 724(f)( 1 )  and Local Competition Order, 9[ 1231. 
Local Cornpetitioii Order. 'fi 1 123. 

I3  

14 

I' 47 C.F.R. 6 1.1403( b). 
BellSouth Second Louisiana Order, 9[ 17 6. 
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cannot be accommodated due to a lack of available space, an RBOC must modify the facility to 

increase capacity under the principle of nondiscrimination.” 

B. Owest’s Imposition of Reciprocal Obligations for Access to Rights-Of-Wav is 
Unlawful. 

In the SGAT, Qwest attempts to impose upon CLECs a reciprocal obligation to provide 

access to poles, ducts, conduits and rights of way (“ROW’). Specifically, Section 10.8.1.4 

specifies that: “[plursuant to 47 U.S.C. Section 25 1 (b)(4), each party shall have the duty to 

afford access to its poles, ducts conduits and rights-of-way of telecommunications services to the 

other party . . .” The Act and the FCC’s implementing rules and orders obligate Qwest to 

provide access to poles, ducts, conduits and tights of way. They do not obligate the CLECs to do 

the same. At the time of the first workshop. this issue was under consideration at the Ninth 

Circuit. AT&T and WorldCom did not contest this provision because the state of the law in 

Oregon required reciprocal access. That is no longer the case and Section 10.8.1.4 should be 

revised accordingly. 

Section 251(b)(4) of the Act imposes on each LEC “the duty to afford access to the poles, 

ducts, conduits, and rights-of-way of such carrier to competing providers of telecommunications 

services on rates, terms, and conditions that are consistent with section 224 of this title.” Section 

224(a)(5) of the Act states for purposes of 8 224, “the term ‘telecommunications carrier‘ (as 

defined in 9 153 of this title) does not include any incumbent local exchange carrier as defined in 

9 25 1 (h) of this title.” (Emphasis added). Although AT&T and Qwest are both 

telecommunications carriers as defined in 47 U.S.C. 9 153 under Section 224(a)(5), CLECs are 

telecommunications carriers, but Qwest is not. 

e ” L 0 c - d  Cornperition Order, 1124. 
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This is precisely the position articulated by the FCC in its Rules and in paragraph 123 1 of 

0 the Local Contpetirior? Order.’* Specifically, Section 5 1.219 of the Rules provides that “[tlhe 

rules governing access to rights of way are set forth in part 1 ,  subpart J of this chapter.” Under 

the part 1, subpart J of the FCC’s Rules only a “telecommunications carrier” is entitled to 

reciprocal access (id, $ 1.1403(a)), and “the term telecommunications carrier . . . does not 

include . . . incumbent local exchange camers.” Id. 8 1.1402(h). Similarly, in paragraph 123 1 of 

the Local Conipetitioii Order, the FCC states: 

In addition, incumbent LECs cannot use section 251(b)(4) as a means of 
gaining access to the facilities or property of a LEC. A LEC’s obligation 
under section 25 1 (b)(4) is to afford access “on rates, terms, and conditions 
that are consistent with section 224.“ Section 224 does not prescribe rates, 
terms, or conditions governing access by an incumbent LEC to the 
facilities or rights-of-way of a competing LEC. Indeed, section 224 does 
not provide access rights to incumbent LECs. We cannot infer that section 
25 1 (b)(4) restores to an incumbent LEC access rights expressly withheld 
by section 224. We give deference to the specific denial of access under 
section 224 over the more general access provisions of section 25 1 (b)(4). 
Accordingly, no incumbent LEC may seek access to the facilities or 
rights-of-way of a LEC or any utility under either section 224 or section 
25 1 (b)(4). 

In a recent decision, the Ninth Circuit concluded that, under the Hobbs Act. it was bound by the 

interpretation of the FCC found in paragraph 123 1 of the Local Competition 01-der.I~ Under the 

Hobbs Act, 28 U.S.C. ¶ 2342, exclusive jurisdiction to review orders of the FCC is vested in the 

Courts of Appeals. Such review of the Local Competition Order was conducted by the Eighth 

Circuit. No RBOC appealed the determination made by the FCC in Paragraph 123 1 regarding 

reciprocal access to rights of way. Accordingly, the interpretation in paragraph 123 1 of the 

“ S e e  47 C.F.R. $5 1.1403(a). 1.1401(h). $ 51.219 and Local Contpefitiort Order, ¶ 1231. 
U S  WEST Conimuiticatioiis I?. Hamiltort, 2OOO WL 1335548 (9” Cir. Sept. 13. 2000). 
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Local Competition Order is legally binding. Qwest's SGAT is inconsistent with the conclusion 

of the FCC that the obligations of Section 25 1 (b)(4) of the Act are not reciprocal. 0 
Thus, Qwest is dead wrong in asserting that i t  is lawful to impose reciprocal access 

provisions on the CLECs. Under the plain terms of the Act, the FCC's Rules and Order, Qwest 

does not have the right to require CLECs to afford to Qwest reciprocal access to their poles, 

ducts, and rights-of-way. 

Qwest's contention that the Joint Intervenors interpretation of Section 25 1 (b)(3) would 

render that provision meaningless is irrelevant. Qwest made the same assertion to the Ninth 

Circuit with no success. In any case, Qwest's argument is wrong. CLECs must still afford 

reciprocal access to one another. What it would not do would be to afford Qwest the ability to 

overwhelm CLECs with requests for access on their poles, ducts, and rights-of-way. This makes 

perfect sense since Qwest has extensive poles, ducts, and rights-of-way that it has acquired over 

its 100 year history under a monopoly environment and Qwest has been able to effectively and 

efficiently obtain ROW agreements throughout its territory. Historically as a monopoly, Qwest 

@ 

enjoyed significant advantages in acquiring these rights through its ability to leverage the threat 

of an eminent domain proceeding to acquire advantageous ROW terms quickly and efficiently. 

CLECs, on the other hand, have precious few poles, ducts, and rights-of-way and placing those 

structures and obtaining the requisite rights-of-way is typically a time-consuming and expensive 

proposition. Once obtained it would be anti-competitive and contrary to the development of 

local competition contemplated by the Act to empower Qwest to overwhelm the CLEC limited 

structure with Qwest's service, when Qwest has so much of its own to utilize. Qwest has every 

business incentive to take such action. Thus, the FCC rule makes perfect sense. 
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Accordingly, Section 10.8.1.4 of the SGAT must be revised to remove all requirements 

0 for reciprocal access. 

C. The Access Owest Obtains in MDUs is Sub-iect to the Requirements of Section 
251(b)(4). 

Qwest contends that the access it obtains in MDU property is not a right-of-way, subject 

to the requirements of Section 25 1 (b)(4). While Qwest claims it will give CLECs access to 

whatever rights Qwest has in MDUs, the scope of this promise is unclear and could be employed 

by Qwest to ultimately limit the access to which the CLECs are legally entitled. Accordingly, 

this issue should be resolved by the Commission at the appropriate time. 

As a legal matter, Qwest’s position is flawed. In Order 91-141, the FCC concluded that 

the riser conduit used by a utility in MDUs may be either conduit or rights-of-way under Section 

25 1 (b)(4).” This conclusion is tentative and was the subject of further inquiry. At the same 

time, the FCC sought further comments on the circumstances that would be indicia of “control” 0 
of a right-of-way within the meaning of Section 223 and Section 25 1 (b)(4) of the Act. The FCC 

has indicated that it intends to issue its order on these issues as early as this week.” 

Obviously both the issue of Qwest control of MDU access and the legitimacy of its 

imposition of conditions on the CLECs‘ access to ROW that is discussed below could be 

definitively resolved by this FCC order. Accordingly, Checklist Item 3 should not be resolved 

until the impact of this forthcoming order on Qwest‘s compliance with this Checklist Item is 

briefed. 

”Notice, ¶ 44. 0 See Attachment A. 
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D. Owest’s Refusal to Afford CLECs Access to Its ROW and MDU Agreements Is 
Unlawful. 

1. As a Legal Matter, Qwest Should Disclose Its Rights-of-way and Right of 
Use Agreements with Private Property Owners. 

Section 271 (c)(2)(B)(iii) of the Act requires that RBOCs provide: 

Nondiscriminatory access to the poles, ducts, conduits, and rights- 
of-way owned or controlled by the [BOC] at just and reasonable 
rates and in accordance with the requirements of section 224. 

47 U.S.C. 5 271(~)(2)(B)(iii)(emphasis added). Section 224(f)( 1) of the Act states that “[a] 

utility shall provide a cable television system or any telecommunications carrier with 

nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by it.”” 

Furthermore, the Federal Communications Commission (“FCC”) has clearly stated that RBOCs 

have an obligation to make all “relevant data” related to ROW inquiries available for inspection 

and copying, subject to reasonable conditions to protect proprietary information.” Qwest has 

sought to prevent access to or place limitations on the CLECs’ access to Qwest‘s ROW and 

MDU agreements. Qwest‘s proposals are unlawful and unnecessary and should be rejected. 

Generally, ROW agreements describe the scope of use and specify important restrictions 

on use. At a minimum they reflect the property owner‘s expectations and, to the extent that an 

RBOC receives certain treatment under them, they reflect the actual “nondiscriminatory” use 

contemplated by the Act. In addition, they may reflect the fees and charges the owners deem 

appropriate. The fact that some agreements may contain “confidentiality” clauses making the 

’?: 47 U.S.C. $ 214(f)( 1). Section 224(a) defines “utility” to include any entity. including a LEC. that controls, 
“poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications.” 47 U.S.C. $ 
224( a)( 1 ). 

access to rights-of-way, and it concluded that efficiently resolving such disputes demanded that all necessary 
information be made available up front. 

Local Competition Order, 4[ 1233. The FCC made this determination in the context of considering a denial of 23 * 
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terms and conditions of the agreements “secret,” does not thereby render truly “proprietary 

information” at risk by disclosing the agreements. @ 
ROW agreements and easements necessarily vest a limited property interest in the utility 

holding such right for the purpose of allowing the utility to efficiently and effectively establish I 

the necessary infrastructure. 

When Qwest was the sole local telecommunications provider in its territory, it had, and 

continues to have, the right of eminent domain to obtain the ROW necessary to serve its 

customers. However, Qwest also has the ability to enter into ROW contracts and easements with 

building owners and property owners throughout Oregon instead of exercising its power of 

eminent domain. 

The incentives that property owners have to enter into ROW agreements are two-fold: 

(a) property owners avoid time-consuming and costly eminent domain proceedings; and (b) the 

utility company typically provides some type of financial incentive to the property owner. The @ 
contracts and easements provide the terms and conditions of the ROW, and because Qwest has 

long been the dominant local telephone utility in its territory, i t  holds the lion’s share of these 

contracts and easements. 

As a result of this framework, Qwest has been able to effectively and efficiently obtain 

ROW agreements throughout its territory. Historically as a monopoly, Qwest enjoyed significant 

advantages in acquiring these rights through its ability to leverage the threat of an eminent 

domain proceeding to acquire advantageous ROW terms quickly and efficiently. 

These contracts and easements may take many forms. They may consist of documents 

formally recorded in the real property records of a given county or they may be less formal, 

unrecorded documents. Such unrecorded documents may not be described solely as “easements” 
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or rights of way, but may include such rights of way or access under terms that provide Qwest 

access to real property, such as Qwest’s “Agreement for New Multi-Tenant Residential 

Properties,” (Attachment B). Joint Intervenors, Qwest and the Commission should appropriately 

consider all these contracts and agreements as “ROW agreements.” 

Rather than disclosing these ROW agreements to CLECs, Qwest has intended to keep 

them secret and pretended that it lacks control over the disclosure of their terms or existence. 

Accordingly, while Qwest enjoyed full knowledge of the terms and conditions upon which the 

property owner has allowed access to the ROW, it denies such knowledge to its competitors. 

Nevertheless, Qwest maintains that its competitors must be bound by the same terms and 

conditions,’4 Strangely enough, Qwest dubs this “nondiscriminatory access.”25 

Simply put, nondisclosure of vital information about existing ROW contracts is 

discriminatory and a violation of the Act, $8 224(f)( 1 ) and 27 l(c)(2)(B)(iii). Therefore, the 

SGAT should contain language clarifying that Qwest will make these contracts available upon 

request (and, if necessary, under an agreement to maintain any confidentiality requirements). 

0 

Qwest has recently made certain proposals regarding access to documents that comprise a 

ROW. Although somewhat encouraging, as discussed later in this brief, Qwest’s proposals fall 

short of what must be required of them to provide non-discriminatory access to ROWs.16 

As discussed above, Qwest has “o\twrsliip or coiitrol” of the rights-of-way granted 

through private contracts and easements. Moreover, the nature and scope of “ownership and 

control” cannot be adequately determined if Qwest can simply claim that it lacks any ownership 

2J Freeberg Direct Testimony at 7. 
25 Id. at 8. 

will address such mechanism insofar as it relates to the discrete issue of disclosure of ROW agreements, although 
Qwest‘s newly proposed mechanism for access to the ROWS itself is also probIematic. 

Qwest has also recently proposed in Colorado a mechanism for “quitclaiming” access to rights of way. This brief 26 
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and control while simultaneously refusing to disclose the very document that establishes its 

rights. 

By refusing to reveal the ROW agreements, Qwest creates two distinct problems: (1) it 

cloaks its “non-discriminatory” treatment in secrecy, the validity of which can only be tested 

through discovery of the agreement in litigation; and ( 2 )  it places property owners and CLECs in 

the untenable position of having to face numerous ROW negotiations or numerous eminent 

domain proceedings from various utilities should Qwest deny access or refuse to expand its 

existing access. As discussed further, Qwest‘s very recent proposal in Colorado fails to 

adequately address these problems. 

Furthermore, requiring Qwest to reveal these contracts and easements wherever proper 

will deter Qwest from entering into or enforcing exclusive and anti-competitive service 

agreements with building and property owners. Put another way, disclosure prevents Qwest and 

the property owners from locking-up numerous customers and precluding competition because 

such conduct, to the extent memorialized in the contract or easement, is revealed upon 

disclosure. 

2. As a Practical Matter, Qwest Should Disclose its Rights-of-way and Right of 
Use Agreements and Easements with Private Property Owners. 

Qwest, by virtue of the monopoly position it has historically enjoyed, is in a position to 

thwart competition, unless it  is affirmatively obligated to provide other competitors with 

equivalent access to the rights it enjoys. While new competitors may also avail themselves of 

condemnation rights upon Qwest’s or the property owner‘s refusal to negotiate access, from a 

competitive and practical viewpoint, the delay that this would otherwise entail is a significant 

barrier to offering the tenants or other customers a competitive alternative. On the one hand, 

Qwest has acquired its extensive ROW rights over decades by virtue of its unique status of state- 0 
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supported monopoly. On the other hand, a new competitor, lacking either the special status, 

resources or leversge found under the former monopoly environment, faces a daunting task to 

acquire the necessary ROW rights from “scratch.” In order to level the playing field and 

ameliorate the disparate positions of the parties, it is only reasonable to require Qwest to provide 

copies of the ROW agreements that it has with the subject property owners. 

By requiring disclosure of ROW agreements, the Commission would accomplish two 

pro-competitive goals at the same time. First, the Commission would allow competitors to 

proceed with their own negotiations with owners on a well informed, knowledgeable basis as to 

what has been acceptable to the owner in the past. The practical result will be faster, economic 

negotiations that allow for effective business planning and prompt build-out of additional 

infrastructure, if necessary. Second, the Commission would have established a self-executing 

mechanism that polices Qwest and prevents it from entering into agreements that either explicitly 

or implicitly discriminate against other competitors or create exclusivity arran,oements. In a 
addition, this would protect Qwest from being forced into exclusivity arrangements by over- 

zealous property owners. Simply reporting to the property owners that other carriers have a right 

to examine the agreement may discourage unfair or extortionist tactics. 

In addition to the practical outcome, Qwest has-in the past-argued that the ROW 

agreements are “proprietary” or represent trade secrets of Qwest. However, upon close 

inspection this argument must fail. First, ROW agreements, backed up by the state-created 

eminent domain rights, cannot be considered “proprietary” nor trade secret.” It is axiomatic that 

a property right established solely by virtue of state law cannot be considered the “secret 

property of the ILEC.” 

In fact, Qwest would be hard pressed to prove that its ROW agreements rise to the level of a trade secret. a 27 
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Second, if such argument were accepted, contrary to the FCC‘s determination that 

intellectual property claims of confidentiality are inherently suspect and anti-competitive, Qwest 

would have created an umbrella defense that i t  could apply to almost every interconnection and 

other statutorily-created obligation it has. In fact, the FCC has made clear that incumbents 

cannot evade their statutory obligations by making their arrangements with third parties 

confidential.” Although the FCC permitted utilities to prevent disclosure of proprietary 

information contained within the pool of “relevant” information, this limited exception must be 

used only for truly proprietary information and not a blanket prohibition on providing the 

agreements. To the extent that Qwest or the property owner have real proprietary information 

contained within the agreement, that material alone should be subject to “reasonable conditions 

to protect proprietary information.” Reasonable conditions may well include subjecting the 

proprietary term to the Commission’s confidentiality rules such that the term can be judged 

against a standard of discrimination without being disclosed widely among competitors. 

Finally, by affimiing Qwest’s argument, the whole grant of non-discriminatory access to 

rights-of-way would be rendered completely ineffective. This section of the Act would literally 

become meaningless. If a CLEC is not able to obtain a copy of the agreements at issue, what 

possible meaning can be ascribed to Qwest’s duty to afford nondiscriminatory access on rates, 

terms and conditions that are consistent with 3 224. Furthermore, how can Qwest expect to bind 

CLECs to the terms and conditions of these ROWS, while simultaneously demanding that the 

CLECs be kept from the very terms by which they are purportedly bound? 

Accepting Qwest‘s argument would in effect mean that access to ROW could only be 

obtained either through Qwest acting as the sole controlling agent of the CLEC or by virtue of a 

See I n  the Matter of the bnplenieiitation o f  Infrastructure Sharing Proiiyioii in the Telecomntunications Act of 28 0 -  1996, Report arid Order, 12 FCC Rcd. 5470 ( 1997), ‘1I 63. 
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separate negotiation with the owner. If each CLEC, without any prior knowledge of the 

ILEC/property owner agreements, were forced to negotiate new and (by definition different) 

agreements, then the question must be posed why Congress would have granted CLECs any 

nondiscriminatory access right in the first place. Why even mention this topic if a CLEC is no 

better off than it would be in the absence of the statute? 

3. The FCC’s Notice of Proposed Rulemaking Does Not Undermine the 
Congressional Mandate to Impose Nondiscrimination Obligations Upon 
ILECs, Like Qwest. 

In Order 99-141, the FCC seeks comment on its federal statutory authority to require 

building owners or property owners to comply with the nondiscrimination requirements outlined 

in the Act.” In its general discussion and request for further comment related to this topic, the 

FCC notes that it has previously determined that it has such authority under 9 207 of the Act to 

require property owners to allow antennas on their premi~es.~’ Nevertheless, it seeks additional e 
input as to the authority and its scope, if such authority exists. 

The FCC’s query into its direct authority over property owners, separate and distinct from 

its authority over incumbents, in no way diminishes the incumbents obligations to provide 

nondiscriminatory access to ROW and all the relevant information associated therewith. Rather 

the FCC remains committed to bringing: 

the benefits of competition, choice, and advanced services to all 
consumers of telecommunications, including both businesses and 
residential customers, regardless of where they live or whether they own 
or rent their premises. In the 1996 Act, Congress emphasized its intent to 
bring these benefits “to all Americans.” To the extent that any class of 
consumers is unnecessarily disabled from choosing among competing 
telecommunications service providers, the achievement of this 
Congressional goal is placed in jeopardy.” 

Notice, 4[4[ 52-63 
Notice, 4[ 59. 
Notice, ’A 6. 

ZY 

30 
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Where the ROW agreements entered into by incumbent carriers, such as Qwest, cannot 

be disclosed to competing carriers, Qwest can hide not only any special treatment it receives 

from the property owners, but it can also selectively apply the terms and conditions it wants to its 

competitors. Moreover, any secret terms that create, whether expressly or in effect, exclusivity 

or preferential treatment of Qwest stand as a banier to competition that unnecessarily disables 

the residents or tenants of the property owned by a third party from reaping the benefits of 

competition. 

E. Owest’s Proposal to Require Consent of Landowners is Unnecessarv as a Matter of 
Law and Contrary to Sound Policv. Moreover, It is Burdensome to both 
Landowners and CLECs and it is Discriminatorv. 

Qwest has revised its SGAT to include extensive new requirements for a CLEC to obtain 

the agreement of a property owner to provide notice and an opportunity to cure supposed 

“defaults” of a CLEC transfer of any rights of access to a ROW. Qwest argues that these 

landowner agreement are essential to protect it  from a panoply of as yet unrealized risks. As 

explained below, these new requirements are generally unnecessary and create extraordinarily 

time- and resource- intensive burdens on landowners as well as CLECs who attempt gain 

nondiscriminatory access to rights of way as provided under the Act. 

1. Qwest’s Landowner Agreement Proposal Is Generally Unnecessary. 

Qwest’s extensive new landowner agreement requirements are not required by the law 

and are inconsistent with sound public policy. Further, because such consent requirements are 

apparently not required of Qwest itself, or its affiliates, Qwest’s consent proposals are 

discriminatory in violation of both state and federal law. Qwest‘s proposals require CLEC’s to 

obtain the agreement of an owner whose property is subject to an easement, license, “Agreement 

for New Multi-tenant Residential Properties” or similar right of way agreement (“ROW @ 
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agreement") to provide notice and opportunity to cure any possible default by a CLEC before 

permitting a CLEC to have access to the ROW. 

Attachment 4. Qwest's proposal requires the CLEC to obtain such landowner agreement at an 

early stage in the access process. SGAT Exhibit D 9 2.2. 

SGAT Exhibit D, 12.2,  and Exhibit D, 

The law does not mandate that CLECs obtain an agreement from the landowner to 

provide Qwest with notice and opportunity to cure before Qwest must provide access. The Act 

mandates that Qwest provide access to that which it owns or controls. Neither the Act nor the 

FCC's rules and orders impose any requirement for a CLEC to obtain the agreement of a 

landowner to provide notice and an opportunity to cure to Qwest or further agreement of a 

landowner for access to rights of way.'2 Indeed, the law requires that Qwest must establish a 

nondiscriminatory processes to expedite access to ROWS: "Procedures for an attachment 

application should ensure expeditious processing so that "no [BOC] can use its control of the 

enumerated facilities and property to impede, inadvertently or otherwise, the installation and 

maintenance of telecommunications . . . equipment by those seeking to compete in those 

 field^."'^ 

* 
Neither Qwest's form ROW agreements nor the sample executed ROW agreements 

supplied by Qwest contain any such landowner agreement requirement. (See Attachment B.) 

Indeed, some of the very ROW agreements supplied by Qwest contain provisions that suggest 

that Qwest entered into agreements with landowners deliberately excluding such clauses and 

intending that such agreements would be assignable without restriction. First, the Qwest form 

agreement contains a restriction on assignment that prohibits the landowner, not Qwest, from 

"'37 U.S.C. $ 251(b)(4): Local Cornperition Order, 'fi4I 1 1  19 - 1158. 
33 Bell Soufh Second Louisiana Order, 'j 176 (citing Local Competition First Report and Order, 11 FCC Rcd at a 16067). 
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assigning the contract.34 This provision is included for the benefit of Qwest; the agreement does 

not include a corresponding promise for the benefit of the landowner. Other ROW documents 

provide for additional requirements of assignment. For example, Qwest's Form Agreement for 

New Multi Tenant Properties contains a provision that requires the landowner, not Qwest, to 

notify Qwest of a transfer of the subject property. See Id. ¶ 13. These agreements clearly 

contemplate that Qwest may assign ROW access without restraint. Qwest, a sophisticated 

company, could have insisted as part of this assignment that a landowner agree to provide notice 

and opportunity to cure a default by an assignee, but it did not. 

Qwest asserts that obtaining an agreement from a landowner to provide notice and an 

opportunity to cure is require to adequately protect its interests. Qwest's assertion is entirely 

unfounded. The SGAT presently contains numerous indemnification and liability provisions 

intended to protect it in the event a CLEC acts or fails to act in a way that exposes Qwest to 

liability. See, e.g. SGAT $8 5.1, 5.9, 5.13. Qwest's claim that it cannot be assured of the 

financial ability of any particular CLEC and therefore cannot rely on these section to adequately 

protect it rings hollow. Such an argument undercuts the provision of any services under the 

SGAT. Further, Qwest ignores that CLECs may have to demonstrate some form of financial 

ability before providing telecommunications services. 

@ 

No state law requires a separate agreement of a landowner before Qwest can permit 

access by a CLEC to Qwest's ROWS in the absence of an express provision requiring such 

landowner agreement. Indeed, applicable FCC rules suggest that Qwest cannot impede a 

CLEC's access to 

agreement of a landowner to provide notice and opportunity to cure a purported default by a 

Thus, the addition of Qwest's requirement to obtain an additional 

See Qwest's Form Agreement for New Multi Tenant Properties, 1 17.2. 14 

'' See Bell South Second Louisiana Order. 9 176. 
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CLEC, which is not only unnecessary but, as described below, also burdensome, cannot be 

interpreted as anything more than an impediment to a CLEC’s access to ROWs. Instead of 

moving closer to closure of this issue, Qwest’s recent proposals makes Qwest’s satisfaction of 

Checklist Item 3 even more dubious. 

Where Qwest demonstrates that certain ROW agreements expressly provide for obtaining 

the agreement of landowner to provide notice and an opportunity to cure before permitting 

“assignment” or other transfer, Respondents would not object to inclusion in the SGAT certain 

limited and reasonable provisions designed to obtain and expedite such landowner agreement 

wherever necessary.” However, such provisions must not be burdensome and must ensure that 

Qwest does not use its incumbent status to impose such landowner agreement requirements on 

landowners. This is especially important on going-forward basis, and Qwest should not now be 

permitted to avoid the objectives of the Act and this commission by entering in to agreements 

that, specifically impose requirements on property owners to obtain their agreement to a notice 

and opportunity to cure. 

... 3 

Regardless of whether Qwest‘s landowner agreement provisions are necessary or 

required by law, Qwest‘s proposal sets forth detailed obligations that it seeks to impose not only 

on CLECs. These requirements are unduly burdensome and amount to an impediment to a 

CLEC‘s access to ROWs. As a form of “Notice an Opportunity to Cure” Qwest has crafted a 

troublesome document that is unlikely to be welcomed by any landowner. The likely result will 

be a protracted, tripartite negotiation between CLEC, landowner and Qwest. Accordingly, the 

Qwest’s Landowner Agreement Proposal Is Burdensome. 

36 AT&T reserves its rights to challenge whether access mandated by the Act triggers such consent requirement and 
AT&T‘s rights to argue that federal law pre-empts such requirements 
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provisions set forth in Qwest’s proposed notice and opportunity to cure document and Qwest’s 

refusal to provide access to ROWS under any circumstances without such document, make it 

unlikely that a CLEC will be able to expeditiously obtain access to such ROWS. 

3. 

In addition to being unnecessary and burdensome, Qwest‘s consent proposal is 

Qwest’s Landowner Agreement Proposals Are Discriminatory. 

discriminatory because Qwest requires a CLEC to comply with arrangements that are more 

burdensome to CLECs than to itself. Specifically, under Qwest‘s proposal, CLEC‘s incur 

liabilities that are greater than those incurred by Qwest. Further, in Respondent‘s reasonable 

belief, Qwest does not obtain an agreement to provide notice and opportunity to cure in every 

instance in which transfer of an interest from Qwest is made. 

4. Qwest Requires CLECs to Incur Greater Liabilities than It Incurs Itself. 

Qwest’s advocacy of obtaining landowner‘s agreement to provide notice and an 

opportunity to cure ignores the primary fallacy of Qwest‘s position. Although Qwest argues that 

the perceived threat of CLECs “defaulting” under ROW agreement will expose Qwest to 

potentially disastrous outcome, Qwest ignores that CLECs are similarly at risk. In short, Qwest 

is just as likely as any CLEC through its action or inaction to cause a default under the ROW 

agreement. Qwest‘s proposal does not afford a CLEC any protection however. Qwest deems it 

unnecessary to require the agreement of landowner to provide notice and opportunity to cure to 

the CLEC, nor does Qwest deem it necessary to expressly agree that CLEC can perform under 

the ROW agreement in the event of Qwest’s default. Such a proposal is discriminatory on its 

face. 



5. Checklist Item 3 Should Not Be Closed Until ROW Issues Form Other 
Checklist Items Are Resolved. 

Several other checklist items raise ROW concerns that must be fully address before 

Checklist Item 3 is closed. As an example, in Arizona, Qwest asserted, and other parties agreed, 

that the MDU access issue be addressed in the workshop on subloops. While some discussions 

on MDU have occurred in other workshops, the MDU and subloop issues are integrally related. 

CLECs should not be foreclosed from addressing MDU access issues in the subloop workshop. 

Similarly, in the recent Arizona Emerging Services workshop, Qwest stated that it 

intended to offer a new product called “field collocation.” While Qwest presented no SGAT 

language or testimony describing this new offer. it appears that field collocation will raise ROW 

issues. As a result, ROW compliance issues will likely arise in Workshop 2 when this filed 

collocation offering is presented. 

Accordingly, because other checklist items raise right-of-way concerns, Checklist Item 3 

should not be closed until such concerns are fully addressed in the related workshops. 

F. Under FCC Rules, Qwest Is Required To Grant Or Denv All Requests For Access 
To Poles, Ducts And RiEhts-Of-Wav Within 45 Davs. Owest’s SGAT Must Be 
Modified To Reflect This Requirement Before It Mav Be Found To Complv With 
Checklist Item 3. 

In Section 10.8.4 of the SGAT, in general, and Exhibit D thereto, which is specifically 

referenced in that section, Qwest has established a “standard inquiry” procedure outlining its 

obligations to respond to requests for access to poles, ducts and rights-of-way (“ROW’). The 

process is described in particularity in a table found in Section 2.2 of Exhibit D. In this table, 

Qwest describes the timeframes within which it wiII respond to a verification request for access 
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to poles, ducts or ROW. The response times vary based upon the size of the access request. 

Under the Act and relevant orders of the FCC, there is no basis for distinguishing a 

“standard inquiry” from a larger verification request. Qwest is required to respond to all requests 

for access to poles, ducts or ROW within 45 days. See, III  the Matter of Cavalier- Telephoiie, LLC 

1’. Virginia Electric arid Power Coiiiyany; 15 FCC Rcd. 9563, June 7, 2000. 

Section 47 CFR 1.1403(b) provides in pertinent part: 

Requests for access to a utility’s poles, ducts, conduits or rights-of-way by a 
telecommunications carrier or cable operator must be in writing. If access is not 
granted within 45 days of the request for access, the utility must confirm the 
denial in writing by the 45‘h day. The utility’s denial of access shall be specific, 
shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons 
of lack of capacity, safety, reliability or engineering standards. 

The FCC rule contains no exception based on the size of the order. Size doesn’t matter. 

0 Therefore, Sections 10.8.4 must be modified by eliminating the standard inquiry limitation and 

by ensuring that Qwest responds to all requests for access within 45 days, irrespective of the size 

of the request. 

In Ccrvaliei: the FCC was asked to address the numerous delays Complainant had 

suffered in obtaining the utility‘s approval to attach to its poles. In answer to the electric utility’s 

claim that Rule 1.1403 only required it to respond 45 days if it were Soing to deny the 

application, the FCC concluded that under its rules the responding utility must grant or deny all 

requests for access to poles within 45 days. The FCC then directed the electric utility to provide 

immediate access to all poles for which permit applications had been pending for greater than 45 

days. 
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The FCC’s interpretation of its rules Caiwnliei- is controlling here. Qwest’s SGAT must 

be modified to require responses to all requests for access to poles, ducts and ROW within 45 

days consistent with FCC Rule 1.1403. 

Qwest argues that Cavalier should be read to permit it to respond to large requests in 

stages commencing within 45 days following its receipt of the completed application but 

continuing well beyond 45 days if necessary from Qwest‘s perspective. Qwest’s view of the 

Cawdiere decision is self-serving and inaccurate. The FCC’s reference to large orders is 

contained within the following discussion in Cm-alier: 

We have interpreted the Commission‘s Rules, 47 CFR 3 1.1403(b), to mean that a pole 
owner “must deny a request for access within 45 days of receiving such a request or it 
will otherwise be deemed granted.” We conclude that Respondent is required to act on 
each permit application submitted by Complainant within 45 days of receiving the 
request. To the extent that a permit application includes a large number of poles, 
respondent is required to approve access as the poles are approved, so that complainant is 
not required to wait until all poles included in a particular permit are approved prior to 
being granted any access at all. Respondent shall immediately grant access to all poles to 
which attachment can be made permanently or temporarily, without causing a safety 
hazard, for which permit applications have been filed with Respondent for longer than 45 
days. 

The FCC did not permit the utility to respond to large orders outside the 45 day period. Rather, 

it directed the utility to begin approving access as poles are approved, so as to provide the 

Complainant with access as soon as possible. Nowhere did the FCC suggest it would tolerate 

any exception to the rule that all requests for access must be granted or denied within 45 days. 

Because Qwest‘s SGAT contains the standard inquiry limitation that would improperly 

extend the 45 day response time required by the FCC‘s Rules, it is not in compliance with 

Section 25 1 and 27 1 of the Act and, therefore, Checklist Item No. 3 has not been fully satisfied. 
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11. QWEST’S SGAT DOES NOT PROVIDE THE SPECIFIC AND CONCRETE 

911 AND E911, DIRECTORY ASSISTANCE AND OPERATOR SERVICES. 
LEGAL OBLIGATIONS TO FURNISH CHECKLIST ITEM NO 7 - ACCESS TO 

A. Onlv Bv Requiring Owest to Provide Bulk Transfer Of The CNAM Database With 
Updates, Can The Commission Assure The Nondiscriminatorv Access To This UNE 
That The Act Requires. 

The federal Act specifically requires Qwest to provide CLECs with nondiscriminatory 

access to its calling name assistance (“CNAM”) database as an unbundled network element 

(“UNE”). See 47 U.S.C. 8 251(c)(3); id. 3 153(29) (defining “network element” to include 

“databases”); see also Local Competition Order $3 484 and 485; UNE Remand Order, FCC 99- 

238, $ 406. The reason for this is apparent -- to win customers, CLECs must be able to provide 

not only basic local service, but also related services that are at least equal in quality to those 

provided by Qwest. Indeed, the Act and the FCC‘s regulations contemplate that new entrants 

will go further, leasing given unbundled network elements, and using them in innovative ways. 

See e.g., 47 C.F.R. $ 5 1.309(a). Consumers will thus be given the benefit of more choice, and 
* 

competitors will be given a meaningful opportunity to compete by offering consumers new 

products, or by offering better service on existing products. 

Qwest proposes to limit CLECs‘ access to the CNAM database to individual queries, as 

opposed to obtaining bulk transfer of all of the database. In the case of the CNAM database, 

however, “per dip” or “per query” access is grossly inferior to the access Qwest itself enjoys and 

will create discriminatory advantages for Qwest. CLECs cannot effectively use the CNAM 

database unless they are able to populate and maintain their own databases, in the way that 

Qwest does for itself. Bulk access to the CNAM database would allow CLECs to structure their 

databases to suit their customers’ needs as contemplated by the Act. The query-only access 

makes CLECs dependent on Qwest’s systems and prevents CLECs from structuring their own 
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calling name databases to provide efficient, equal-in-quality service to their customers. Only by 

requiring bulk transfer of the CNAM database with updates, can the Commission assure the 

nondiscriminatory access to this UNE that the Act requires. 

Qwest‘s incorrectly claims that Rule 5 1.3 19 limits access to a per dip or per query basis. 

In formulating Rule 3 19, the Commission concluded that complete and global access to a LEC‘s 

CNAM database was not “technically feasible” over a signaling network.” Thus, in the First 

Report and Order and again in the UNE Remand Order3’ the FCC directed ILECs to provide 

“nondiscriminatory access to their call-related databases, including but not limited to, the CNAM 

database . . . by means of physical access at the signaling transfer point linked to the unbundled 

 database^."^^ However, nowhere in its rules or its discussion of the calling name databases, did 

the FCC limit access to only that access that can be provided by means of the signaling network. 

Here, WCOM is not seeking access to the database over the signaling network, the type 

of access that the FCC addressed in its Local Competition and UNE Remand Orders and that 

Rule 5 1.3 19 seeks to regulate. Rather, as shown through the testimony of Michael Beach, global 

access is technically feasible by means other than the signaling network in much the same way 

WCOM populates its directory assistance databases.4o Accordingly, Qwest must provide access 

to the entire database in order to satisfy the Act’s nondiscriminatory access requirement. 

The access WCOM seeks would permit it to provide Caller ID service to its customers 

with the same level of efficiency as Qwest. Limiting WCOM to per-query or “dip” access 

’’ Local Cornpetition First Report & Order, 
UNE Remand Order, FCC 99-238 at 91 110. 

’’ Id. 
Qwest also claims that WCOM misuses the term ”technical feasibility“ in light of the Supreme Court and Eight 

Circuit Court of Appeals pronouncement that it is used in Section 95 1 (c)(3) to refer to “where” rather than ”what”. 
However. Qwest misconstrues WCOM‘s arguments with respect to technical feasibility. 
technically feasibility as justification for providing access to the entire CNAM data base. Rather. WCOM submits 
that if nondiscriminatory access cannot be provided on the SS7 network. then non-discriminatory access should be 
offered off the network at another point where it is technically feasible. 

485. 
38 

40 

WCOM is not relying 
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prevents WCOM from controlling the service quality, management of the database, or from 

adding new features, thereby allowing only the provision of inferior service. 

CNAM allows the called customer premises equipment, connected to a switching system 

via a conventional line, to receive a calling party‘s name and the date and time of the call during 

the first silent interval in the ringing cycle. This is a very limited time frame within which to 

determine the name associated with the calling number. As the call reaches the terminating 

switch and a Caller ID request is made, the request must route through the network to reach the 

database holding the “name” information. WCOM must first determine which LEC owns the 

number, then route the call out to that LEC and back to make the “dip”. If the LEC does not 

have the name, then exception handling procedures must be used to find the name and the result 

is finally returned to the called party. The time it takes to route the number request to the correct 

LEC‘s database to make the dip, return the request, and provide exception handling when the 

number is not found in the database cannot always be completed within the short ring cycle 

required. If, however, WCOM could maintain its own database, via global access to the LEC‘s 

database, a lengthy step of the process could be eliminated, allowing WCOM to provide service 

at least as well as Qwest provides for itself. 

Thus, by enjoying superior access to its CNAM data-data that cannot be accessed or 

used anywhere else except on a per query basis-Qwest limits WCOM to an inferior service that 

it can provide more efficiently, quickly, and cheaply. For these reasons, Qwest’s refusal to 

supply WCOM’s with full access of its CNAM database is discriminatory under Section 

25 1 (b)(3) of the Act and must be remedied before Qwest is found to have complied with its 

obligations under Checklist No. 7. 
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111. QWEST’S SGAT DOES NOT SET FORTH THE CONCRETE AND SPECIFIC 

COMPENSATION. 

Qwest’s reciprocal compensation proposal is inconsistent with the Act and the FCC‘s 

LEGAL OBLIGATIONS TO FURNISH CHECKLIST ITEM 13 - RECIPROCAL 

rules and orders relating to reciprocal compensation. Qwest’s proposal fails to establish 

reciprocal and symmetrical reciprocal Compensation. Instead, Qwest’s proposal 1 ) seeks to 

exclude internet service provider (“ISP) traffic from reciprocal compensation: 2) seeks to impose 

numerous additional and non-reciprocal costs on CLECs; 2) seeks to impose non-TELRIC-based 

charges for calls that are clearly local calls; 3) fails to allow CLEC’s to recover symmetrical 

compensation; 4) fails to allow CLECs to recover tandem switching charges where the CLEC 

makes the appropriate showing under the FCC’s rules; and 5)  seeks to impose transport charges 

on CLECs for the facility link between Qwest‘s host and remote switches. 

A. Legal Requirements Regarding Reciprocal Compensation 

Section 271(c)(2)(B)(xiii) of the Act (Checklist Item 13) requires that an RBOC‘s access 

and interconnection include “[r]eciprocal compensation arrangements in accordance with the 

requirements of Section 252(d)(2).”“ In turn, Section 252(d)(2)(A) states that ‘*a State 

commission shall not consider the terms and conditions for reciprocal coinpensation to be just 

and reasonable unless (i)  such terms and conditions provide for the mutual and reciprocal 

recovery by each carrier of costs associated with the transport and terniination on each carrier’s 

network facilities of calls that originate on the network facilities of the other carrier; and (ii) such 

terms and conditions determine such costs on the basis of a reasonable approximation of the 

additional costs of terminating such calls.”l“ 

‘’ 47 U.S.C. Q 371(c)(2)(B)(xiii). 
41 Id. Q 353(d)(?)(A). 
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Similarly, Section 25 1 (b)(5), LECs have a duty to establish reciprocal compensation 

arrangements for the transport and termination of "telecommunications.''43 Under Section 3(43), 

"[tlhe term 'telecommunications' means the transmission, between or among points specified by 

the user, of information of the user's choosing, without change in the form or content of the 

information as sent and received."" Section 25 1 (c)(2)(A) provides that an incumbent LEC must 

provide interconnection with its local exchange network to "any requesting telecommunications 

carrier. . . for the transmission and routing of telephone exchange service and exchange 

In Section 51.701 of its Rules, the FCC has established the scope of the reciprocal 

compensation provisions of Section 25 l(b)(5) of the Act as follows: 

(a) The provisions of this subpart apply to reciprocal 
compensation for transport and termination of local 
telecommunications traffic between LECs and other 
telecommunications carriers. 

(b) Local teleconzmur.ticatioris traffic. For purposes of this 
subpart, local telecommunications traffic means: 

( 1  ) telecommunications traffic between a LEC and a 
telecommunications camer other than a CMRS provider that 
originates and terminates within a local service area established by 
the state commission; or 

(2) telecommunications traffic between a LEC and a 
CMRS provider that, at the beginning of the call, originates and 
terminates within the same Major Trading Area, as defined in 
8 24.203a) of this chapter.46 

In addition, the FCC concluded that the pricing standards established by Section 

252(d)( 1 ) for interconnection and unbundled elements, and by Section 252(d)(2) for 

47 U.S.C. $ 251(b)(5). 
47 U.S.C. 5 153(43). 
47 U.S.C. 0 251(c)(l)(A). 45 @ 46 47 C.F.R. 'j[j1.701. 
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transport and termination of traffic, are sufficiently similar to permit the use of the same 

general methodologies for establishing rates under both statutory  provision^.^' The FCC 

reasoned that there is some substitutability between the new entrant's use of unbundled 

network elements for transporting traffic and its use of transport under section 252(d)(2) 

and that depending on the interconnection arrangements, carriers may transport traffic to 

the competing carriers' end offices or hand traffic off to competing camers at meet points 

for termination on the competing camers' networks. Transport of traffic for termination 

on a competing carrier's network is, therefore, largely indistinguishable from transport for 

termination of calls on a carrier's own network. For these reasons, the FCC determined 

that transport of traffic should be priced based on the same cost-based standard, whether 

it is transport using unbundled elements or transport of traffic that originated on a 

competing carrier's network and that the "additional cost" standard pei-mits the use of the 

TELRIC-based pricing standard established for interconnection and unbundled elements. @ 
The FCC has concluded that the incumbent LECB transport and termination 

prices should be used as a presumptive proxy for other telecommunications carriers' 

additional costs of transport and termination prices.4s Accordingly, in Section 5 1.7 1 1, the 

FCC made clear that reciprocal compensation must be symmetrical, stating: 

(a) Rates for transport and termination of local 
telecommunications traffic shall be symmetrical. except as 
provided in paragraphs (b) and (c). 

( I  ) For purposes of this subpart, symmetrical rates 
are rates that a carrier other than an incumbent LEC 
assesses upon an incumbent LEC for transport and 
termination of local telecommunications traffic 
equal to those that the incumbent LEC assesses 
upon the other carrier for the same services. 

47 U.S.C. 0 251(d)(2)(A)(ii). 
Local Conipetition Order, ¶ 1085. 

47 
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( 2 )  In cases where both parties are incumbent 
LECs, or neither party is an incumbent LEC, a state 
commission shall establish the symmetrical rates for 
transport and termination based on the larger 
carrier's forward-looking costs. 

(3) Where the switch of a carrier other than an 
incumbent LEC serves a geographic area 
comparable to the area served by the incumbent 
LEC's tandem switch, the appropriate rate for the 
camer other than an incumbent LEC is the 
incumbent LEC's tandem interconnection rate." 

The FCC reasoned that such symmetrical treatment is appropriate since, both the 

incumbent LEC and the interconnecting camers will be providing service in the same geographic 

area, the forward-looking economic costs should be similar in most cases." The FCC further 

concluded that this symmetrical treatment: 

satisfies the requirement of section 252(d)(2) that costs be 
determined "on the basis of a reasonable approximation of the 
additional costs of terminating such calls.'' Using the incumbent 
LEC's cost studies as proxies for reciprocal compensation is 
consistent with section 252(d)(2)(B)(ii), which prohibits 
"establishing with particularity the additional costs of transporting 
or terminating calls."" If both parties are incumbent LECs (e.g., 
an independent LEC and an adjacent BOC), we conclude that the 
larger LEC's forward-looking costs should be used to establish the 
symmetrical rate for transport and termination.'? 

The FCC also reasoned that symmetrical rates may reduce an incumbent LEC's ability to use 

its bargaining strength to negotiate excessively high termination charges that competitors would pay 

the incumbent LEC and excessively low termination rates that the incumbent LEC would pay inter- 

47 C.F.R. (A5 1.7 1 1. Paragraph b provides an exception for the CLEC to obtain non-symmetrical rates by filing it 4') 

own cost studies and paragraph c addresses paging services. Neither are relevant here. 
"' Id. 
'' 47 U.S.C. $259(d)(2)(B)(ii). 
" h e a l  Competition Order, f 1085. 
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connecting carriers.”’ That is precisely what Qwest‘ s reciprocal compensation proposal in its SGAT 

seeks to do. Symmetrical rates largely eliminate such advantages because they require incumbent 

LECs, as well as competing carriers, to pay the same rate for reciprocal compensation. 

The FCC concluded that symmetrical compensation rates are also administratively easier 

to derive and manage than asymmetrical rates that are based on the costs of each of the 

respective carriers and that using the incumbent LEC’s cost studies to establish the presumptive 

symmetrical rates will establish reasonable opportunities for local competition, including 

opportunities for small telecommunications companies entering the local exchange market.” 

B. Qwest Improperlv Excludes Internet Service Provider Traffic from Its Reciprocal 
Compensation Obligations. 

Qwest is refusing to pay reciprocal compensation for traffic that is bound for Internet 

Service Providers (“ISPs”) under its SGAT. In several provisions of the SGAT, Qwest attempts 

0 to exempt ISP traffic from Qwest’s reciprocal compensation provisions. Specifically, Section 

7.3.4.1.3 provides: 

7.3.4.1.3 
compensation on a mutual exchange of traffic basis, only applies to 
EAS/Local Traffic and further agree that the FCC has determined that 
Internet related traffic originated by either Party (the “Originating Party”) 
and delivered to the other Party, (the “Delivering Party”) is interstate in 
nature. Consequently, the Delivering Party must identify which, if any, of 
this traffic is EASLocal Traffic. The Originating Party will only pay 
reciprocal compensation for the traffic the Delivering Party has 
substantiated to be EASLocal Traffic. In the absence of such 
substantiation, such traffic shall be presumed to,be interstate. 

As set forth above, the Parties agree that reciprocal 

Similarly, Sections 7.3.1.1.3.1 and 7.3.2.2 seek to exempt ISP traffic from the definition 

of local traffic subject to reciprocal compensation. 

53 Id., ¶ 1087. 0 .w Id., ‘1[ 1088. 

33 



Qwest should be directed to modify its SGAT to treat ISP traffic as local traffic subject to * reciprocal compensation. In addition, Qwest should be ordered to pay any unpaid reciprocal 

compensation for ISP traffic pursuant to the SGAT and its current interconnection agreements. 

CLECs should not be forced to bring enforcement actions under their agreements in order to 

obtain payment for this traffic. Until the SGAT is revised, and Qwest makes the requisite 

payments of amounts owed under its current interconnection agreements and commits to 

continue such payments, Qwest cannot demonstrate compliance with Checklist Item 13. 

With respect to ISP traffic, Qwest claims that the FCC’s characterization of ISP traffic as 

jurisdictionally interstate resolves the issue. That is not the case. The FCC gave state 

commissions the authority to determine that reciprocal compensation should be paid for ISP- 

bound traffic, until the FCC issues rules on the subject. The Oregon Commission has made such 

determinations. Accordingly, the SGAT should be revised to be consistent with these Oregon 

rulings, 

On February 25, 1999, the FCC issued a ”Declaratory Ruling” in its Local Competition 

docket, to address questions concerning calls to ISPs and the applicability of reciprocal 

compensation to such calls.55 In this ruling, the FCC determined that, although ISP traffic is 

jurisdictionally interstate, since there is no FCC rule governing inter-carrier compensation for 

ISP calling, where parties have included reciprocal Compensation obligations within the ambit of 

their interconnection agreements, “they are bound by those agreements, as interpreted and 

enforced by the state commissions.”56 Specifically, the FCC found “no reason to interfere with 

state commission findings that reciprocal compensation provisions of interconnection 

’’ h i  re Inipleineiitatioii of the Local Conipetitiori Provisioiis in the Teleconinzuiiicatioiis Act of 1996, Inter-Carrier 
Coinixmatioii for ISP-Bowid Trafic. 14 F.C.C.R. 3689.4(W I ,10 ( 1999) (“Declaratory Ruling”). a S6 Id., ‘f[ 22. 
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agreements apply to ISP-bound traffic, pending the FCC‘ s adoption of a rule establishing an 

appropriate interstate compensation mechanism.”” It then explained that nothing in its ruling 

“should be construed to question any determination a state commission has made, or may make 

in the future, that parties have agreed to treat ISP-bound traffic as local traffic under existing 

interconnection agreements.” Even where parties have not reached agreement on an inter- 

camer compensation mechanism for ISP-bound traffic, the FCC stated that state commissions 

nonetheless may determine “that reciprocal compensation should be paid for this traffic.”59 

Thus, the FCC has expressly determined that state commissions have the authority to impose 

reciprocal compensation obligations on ISP traffic. 

Despite the issuance of its Declaratory Ruling, the FCC removed the treatment of ISP 

traffic from consideration as a Checklist Item 13 issue in the Bell Atlantic Neic York Order, 

citing its ruling that ISP traffic was jurisdictionally interstate in nature.60 However, since that 

determination, the Court of Appeals for the District of Columbia issued its ruling in the appeal of 

the FCC’s Declaratory Ruling6’ The ruling by the Court of Appeals appears to me to undermine 

the FCC‘s removal of ISP traffic from consideration under Checklist Item 13. 

@ 

The Court of Appeals, in Bell Arlaiztic, accepted the FCC‘s determination that ISP calls 

are jurisdictionally interstate services, stating that the LECs’ carriage of ISP calls, are “interstate 

communications by wire or radio” and are within the jurisdiction of the Commission.6’ 

Id., ¶ 21. 
Id., q[ 34. ’’ Id., ¶ 25. 
Application of Bell Atlantic New York Pursuarit to Sectiori 271 of tlw Communications Act of 1934, as aniended, 

to Prolide In-Region IiiterLATA Sewices in Ne)\‘ York, Memorandum Opinion & Order, CC Docket No. 99-295, 
FCC 99-404, ¶ 377 (released December, 22 ,  1999) (“Bell Atlatitic NeM’ York Order.) 

57  

58 

Bell Atlantic Tel. Cos. 1’. FCC, __ F.3d -. 2OOO WL 273383 (D.C. Cir. Mar. 24. 2OOO) (“Bell Atlantic”). 
See Bell Aflanfic, 306 F.3d at 5 .7  (“[tlhere is no dispute that the Commission has historically been justified in 

relying on [the end-to-end] method when determining whether a particular communication is jurisdictionally 
interstate” and that the “end-to-end analysis” is ”sound” for “jurisdictional purposes”). 

61 

62 

a 
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However, the D.C. Circuit remanded the case back to the FCC because the “arguments 

supporting use of the end-to-end analysis in the jurisdictional analysis [over ISP-bound calls] are 

not obviously transferable to th[e different] context” of determining the application of 9 

25 l(b)(5). For that reason, the Court ruled that the exclusion of ISP-bound traffic from the 

statutory reciprocal compensation requirements could be upheld (if at all) only if further 

explanation and analysis were provided on remand.6’ The D.C. Circuit emphasized, that it was 

holding only that the “Commission has not satisfactorily explained why an ISP is not,.for 

purposes of reciprocal conpwsatiorz, ‘simply a communications-intensive business end user 

selling a product to other consumer and business end users. 

* 

* ,764 

In fact, the D.C. Circuit suggested that the FCC‘s exclusion of this traffic from the 

requirements of Section 25 1 (b)(5) does not “make sense in terms of the statute or the 

Commission‘s regulations” since Section 25 l(b)(5) imposes on all LECs the duty to establish 

reciprocal compensation arrangements for the transport and termination of “telecor~imirriicatioris” 

and this traffic appears to be encompassed within the definition of 

a 
In any event, ISP-bound traffic has always been treated as “local” for analogous purposes 

under the FCC‘s prior decisions and the terms of the Local Cor7ipetitioii 01-der: The FCC has 

rzewr required information service providers to pay access charges; the! have always been 

exempted from paying such charges. In short, notwithstanding the fact that ISP-bound traffic is 

jurisdictionally interstate, for regulatory purposes the FCC has always ti-ecitcd that traffic as 

local. 

Because this exemption results in the treatment of ISP-bound traffic as local, the vast 

Id. at 6. 
Id. (emphasis added.) 

61 

6.4 

6i Bell Atlantic, 206 F.3d at 3. 
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majority of state commissions - both before and after the Decfai-atoy Riding - have ruled that 

LECs owe cost-based reciprocal compensation for such traffic, just as they do for other local 

calls.66 Indeed, in the year since the Decfal-oror?. Riding, at least thirteen states have ordered 

reciprocal compensation for such traffic, consistent with the FCC's orders establishing that ISP- 

bound traffic is to be regulated as if it were a local call rather than as traditional interstate 

67 access. 

Accordingly, these provisions of the SGAT that attempt to exempt ISP traffic from 

reciprocal compensation should be revised. Specifically, paragraph 7.3.4.1.3 of Qwest's SGAT 

should be modified as follows to remove this improper exemption: 

7.3.4.1.3 . . The Parties agree that reciprocal 
compensation efflpiapplies to Exchange Service (EAS/Local) 
Traffic and further agree P that Internet 
Related Traffic originated by either Party (the "Originating Party") 
and delivered to the other Party, which in turn delivers the traffic 
to an Internet service provider (the "Delivering Party") and Phone- 

This includes four state commissions in Qu~est's region that have ordered reciprocal compensation for ISP-bound 
traffic. See 111 the Matter qf the Petition qf U S WEST Coriii~iirriic~atiori.s, Iric. , for-  n Dctcrniiriotiori dint ISP Trqflic is 
Not Subject to Reciprocal Compeizsatioii Pa~nieiits Uiidcr the MFS/Lr S WEST Iriterc~oririec~tiori Agreement, Order 
Denying Petition. Minnesota Public Utilities Commission. Docket No. P42 l/M-99-529. August 17. 1999; 111 the 
Matter qf the Petition qf Sprint Coniniir~iicntiori.s Co. L. P. ,fi)r Arbitrutiori of a11 Iiiterc~oriricctio~i Agrcciiieiit uith 
U S WEST C~~mniiazicatiorzs, liic., Pursirant to -17 U.S.C. -352fb). Final Arbitration Order Under Minn. Rules, Part 
7812.17, Subp. 21, Minnesota Public Utilities Commission. Docket No. P-466.42 1/M-00-33. June 27. 2000; 111 the 
Matter qf the Applicatiori of the Nebrciska Public Senice Conziiiis.sioir, or1 its ovtw Motiorz. to coriduct 011 

inwstigation qf the interstate or local characteristics of lnter-~iet scn'ie.c proi,ider trqflic, Findings and Conclusions. 
Nebraska Public Service Commission. Application No. C- 1960/PI-25. December 7, 1999: Electric Lightccmve, Iiic., 

Complainant, I'S. U S WEST Coriiriiirriicatioris. hic.. Re.spondeiit, Order. Public Utility Commission of Oregon. 
Docket No. UC 377. April 16. 1999; WorldConz, Inc. ,f/k/n MFS Iritcleiiet of Washingtori, Iizc. Coniplaina~it, I,. GTE 
Northwst Iiicorporated Respondent, Third Supplemental Order Granting WorldConi's Complaint. Granting Staffs 
Penalty Proposal; and Denying GTE's Counterclaim. Washington Utilities and Transportation Commission, Docket 
No. UT-980338. May 12. 1999; h i  the Matter qf the Pricing Proc~cdiiig ,for Iritercon~iectio~i. Uiibundled Elements, 
Transport arid Tenninntion. arid Resale, for U S WEST C ~ ~ m m i m i c n i i t ~ ~ s ,  h c .  arid GTE North Myst Incorporated, 
17th Supplemental Order: Interim Order Determining Prices; Notice of Prehearing Conference, Washington Utilities 
and Transportation Commission. Docket No. UT-960369. et al. August 30. 1999. 

Federal Teleconzniuriicatioris Act qf 1996. Docket No. 21982 (Pub. Util. Comm'n of Texas) (July 2000); Order 
Directing Reciprocal Compensation Rate, Proceeding 0 1 1  Motion qf the Coniniissiori to Examine Reciprocal 
Conipensation: Filing of Cablevisiori Lightpath, Inc., to Rebut the Presunzption That a Substantial Portion of 
Tenniiiated Traffic is Subject to Conipensation at End-Office Rate, Case 99-C-0529 (N.Y. Pub. Senl. C o r n . )  
(December 9, 1999). The other eleven states are Alabama. California, Florida. Georgia, IIlinois, Kentucky, North 
Carolina, Nevada, Oregon, Pennsylvania, and Tennessee. 

66 

67 See, e.g., Arbitration Award, Proceeding to Exaniirie Reciprocal Cornpensation Pursuant to Section 252 of the 

0 
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to-Phone Internet Protocol ("IP") Traffic is ktewia+Exchange 
Service (EASLocal) Traffic in nature. 

In addition, corresponding changes should be made to other paragraphs, including but not 

limited to paragraphs 7.3.1.1.3.1 and 7.3.2.2. Qwest should be required to make any other 

corresponding changes required for consistency and submit those to all parties for review and 

approval. 

Qwest's proposed SGAT language creates an entire class of traffic for which absolutely 

no compensation may be recovered. Such denial of compensation for ISP and IP Telephony 

traffic is discriminatory.68 When GTE unilaterally refused to pay reciprocal compensation in 

violation of an interconnection agreement, the Washington Commission found that GTE 

"subjected its competitor. . . to unfair and unreasonable disadvantage" in violation of state l a d 9  
0 

The Washington Commission found that "GTE cut off the money supply to its competitor while 

it continued to collect and retain money for providing the same service to GTE."" It concluded 

that the "incumbent's ability to restrict the cash flow of new entrants into the market would create 

See also In re Petitiorz qf Electric Lighniww, Order No. 99-1 IS. p. 3 (Or. PUC Mar. 17. 1999) ("Moreover, 
allowing GTE and ELI to remain subject to reciprocal compensation places these carriers on the same footing as 
other telecommunications carriers exchanging ISP traffic in Oregon. As the Arbitrator noted. the ramifications 
associated with treating GTE and ELI differently from other carriers are unclear. By according ELI and GTE the 
same treatment as other carriers, we avoid the possibility of creating competitive inequalities that might 
disadvantage carriers, ISPs. and end user customers."). 

1999)f "U'nshirigtoii MCIW Order"). 
'' Id. 

6X 

WorMCom. Iric. 12. GTE Northwest, Third Supplemental Order, p. 1.5 (Wash. Utils. & Transp. Cmm'n May 12, 6') 
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substantial barriers to entry for small, startup companies.”” This harms customers, as well as 

competitors.” 

Qwest‘s unilateral refusal to pay reciprocal compensation for ISP traffic should be 

rejected. Equitable, contractual, and legal considerations all support Qwest’s obligation to pay 

reciprocal compensation for this traffic. Until Qwest’s SGAT is revised to reflect this obligation, 

Qwest has not complied with the reciprocal compensation requirements in the Act and, therefore, 

cannot satisfy Checklist Item 13. 

C. Qwest’s Reciprocal Compensation Proposal Is Not Svmmetrical. 

In its SGAT, Qwest proposes that CLECs deliver their traffic to each Qwest end office 

(i.e.. deep within the Qwest network), and Qwest would deliver its traffic to the CLEC switch 

(Le., the “top” of CLEC‘s network). In addition, Qwest seeks to impose its interLCA proposal 

on CLECs (discussed further below) and to prevent CLECs from fully recovering tandem 

interconnection rates as is contemplated by the FCC (discussed further below). Further, Qwest’s 

seeks to impose inappropriate reciprocal compensation charges on the CLEC, (e.g., host-remote 

transport charges) and if permitted to assess such charges, to deny CLECs the opportunity to 

reciprocally recover similar costs. The sum of Qwest‘s proposals results in inequitable and 

nonsymmetrical reciprocal compensation that is contrary to the Act and the FCC‘s rules and 

orders. 

To understand Qwest reciprocal compensation proposal, it is important to understand the 

competing networks and how Qwest proposes the networks be interconnected. Qwest’s 

interconnection proposal drives the compensation that will be exchanged between Qwest and the 
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CLECs and will demonstrate why Qwest's proposal is not reciprocal. 

Qwest's network has many end office switches that are interconnected by a network of 

tandems and, when cost effective, by high-use trunks directly between certain end-office 

switches. Qwest's network architecture is depicted in AT&T/3. This hierarchical network was 

deployed over time and when there were limited transport options on the end-user side of the 

switch, resulting in many switches deployed in neighborhoods, as the technology of the times 

dictated. Qwest uses its tandem switches until i t  reaches certain traffic thresholds between two 

end offices, when it becomes more economically efficient to connect two end offices with direct 

trunks. (AT&T/l, p. 41; Tr. pp. 93-95.) In short, the tandem facilities (both the switch and 

shared transport) are less expensive for occasional use than dedicated transport. 

Using AT&T's network as an example, in contrast to Qwest, CLECs have deployed their 

networks according to today's technology and the related economics. Currently, the CLECs 

have a menu of options that are capable of economically connecting a switch to end users very 

far away from a switch. These options include: ( 1  ) high-capacity fiber-optic rings to 

commercial buildings and multiple dwelling units; (2) hybrid fiber-coax plant being deployed by 

AT&T's cable TV properties; (3)  UNE loop resale through collocation in Qwest end offices, and 

(4) connecting large business customers using dedicated high-capacity facilities (in some cases 

using special access services purchased from Qwest, but more appropriately through 

combinations of UNEs). (AT&T/l, p. 42.) Due to the very high initial cost of switching 

platforms, as compared to the lower cost of high-capacity facilities, i.e., longer loops, CLECs 

have generally deployed fewer switches and deployed more transport on the end-user side of the 

switch. (AT&T/l, p. 43.) Just as Qwest deploys tandems first and grows into high-use dedicated 

trunking between offices, CLECs deploy a single switch and accept the relative inefficiencies of 
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long transport on the end-user side of the switch because that is incrementally less costly than 

adding a new switch in each part of a market. AT&T’s network architecture is depicted in 

AT&T/4. 

The FCC recognized the differing nature of the CLEC and the ILEC networks when it 

developed its reciprocal compensation rules in the Local Conzyetitioi~ Order. Given these 

differences, the FCC concluded that in order to comply with reciprocal requirements of the Act, 

the ILECs’ transport and termination prices should be the presumptive proxy for other carrier’s 

costs of transport and termination  price^.'^ 

Qwest‘s SGAT is inconsistent with this FCC Rule. Instead, Qwest’s proposal requires 

the CLEC to connect deep into the Qwest network to all Qwest end offices, while Qwest 

interconnects at the top of the CLEC network, typically at the only CLEC switch in the LATA. 

(AT&T/l, p. 43.) Specifically, Section 7.1.2 of the SGAT provides that the “CLEC shall 

establish a Point of Interconnection in each Qwest local calling area where it does business.” 

The SGAT then requires the establishment of one of four interconnection methods within each 

local calling area: 

a 

1 ) Entrance Facilities, which are DS 1 s and DS3s that extend from the Qwest serving wire 

center to the CLEC switch or POI, but may not extend beyond the area served by the Qwest wire 

center (Section 7.1.2.1 );] 

2 )  Collocation (Section 7.1.2.2); 

3)  Mid-Span Meet POI, which is a negotiated POI that is limited to interconnection 

facilities between CLEC and Qwest switches that are both located within the wire center 

a 73 Local Competirion Order, 1085. 
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boundary of the Qwest switch (Section 7.1.2.3); and 

4) Inter-Local Calling Area (“LCA”) Facility, which requires the CLEC to establish a 

“virtual POI” in the local calling area it wishes to serve, with reciprocal compensation applying 

to the first 20 miles of transport and the remaining transport to the CLECs distant POI is assessed 

at the intrastate DSl private line transport rate. (Section 7.1.2.4). 

Each of these options require the CLEC to establish a POI within each Qwest local 

calling area or penalizes the CLEC who fails to do so with the assessment of private line rates. 

The SGAT explicitly excludes interconnection at the Qwest access tandems, Le., at the top of the 

network. See Section 7.2.2.9.6. In addition, in many rural areas, Qwest does not have 

connectivity from its end offices to a local tandem. Thus, the combination of Qwest’s restriction 

on interconnection at the access tandems and the lack of trunking to local tandems forces CLECs 

to interconnect at every Qwest end office in more rural local calling areas before the CLEC can 

serve a single customer in that local calling area. 

As a result, Qwest‘s proposal violates the requirement that CLECs may interconnect at 

any technically feasible point and, instead, requires the CLEC to interconnect at points pre- 

determined by Qwest. In addition, Qwest‘s proposal does not provide for the mutual and 

reciprocal recovery by each carrier of costs associated with the transport and termination on each 

carrier’s network facilities of calls that originate on the network facilities of the other carrier. 

Instead, Qwest‘ proposal attempts to shift more cost for reciprocal compensation on the CLECs 

by forcing the CLECs to interconnect in a manner that reduces Qwest reciprocal compensation 

costs, while increasing the CLECs costs. 

An example of the inequities of Qwest‘s proposal and the absence of reciprocity is as 

follows: assume a CLEC customer is calling a Qwest customer and the CLEC must transport the 

0 
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call from its customer 40 miles to its switch. To deliver the call to the Qwest customer, the 

CLEC must deliver the call to the Qwest end office, which for purposes of this example is 40 

miles from the CLEC switch. The CLEC must obtain an interconnection trunk from its switch to 

Qwest's end office. It traffic is in balance, Qwest would pay for 20 miles of this trunk and the 

CLEC would pay for 20 miles of the trunk. In total, the CLEC would pay for 60 miles (40 miles 

from the CLEC customer to the CLEC switch and 20 miles from the CLEC switch to the Qwest 

end office) to transport this call and Qwest would only pay for 20 miles. (See AT&T 10A, for 

graphic depiction of this example and Tr. pp. 1 18- 19.) 

If the call flow is reversed, because the Qwest POI is at the CLEC switch, Qwest would 

only pay for its share of the trunk between the Qwest end office and the CLEC's switch, Le., 20 

miles and perhaps some switching at the CLEC switch. Qwest would pay nothing for the 

termination of the call on the CLEC's network - the 40 miles between the CLEC switch and the 

CLEC customer. Only in the extremely rare, and generally inefficient and uneconomical 

instance where the CLEC places a remote switch near its customer would Qwest's proposal 

provide any compensation from Qwest's for the transport of this call on the CLEC network. 

@ 

However, since a switching center does not exist typically deep within the CLEC 

network, it is not reasonably feasible to interconnect deep into the CLEC's network ( i .c . ,  none of 

the CLEC's network can be avoided by interconnecting deeper into the CLEC's network). 

Because both parties' networks cover comparable geographic areas (AT&T/I, p. 48.), i t  is not 

equitable for Qwest to have a financial responsibility to interconnect at the "top" of the CLEC's 

network and for the CLEC to have a financial responsibility to interconnect deep within Qwest's 

network, as occurs today and is proposed by Qwest in its SGAT. Therefore, the only point on 
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each party‘s network where equivalent network interconnection can be accomplished is at the 

“top” of each party’s network, as is depicted in AT&T/6. 

To achieve the symmetry contemplated by the Act and the FCC’s rules, the Commission 

should require that the SGAT allow for interconnection at the top of each company’s network. 

Under this scenario, each party would deliver its traffic to the top of the other party‘s network 

and the other party would then be responsible for delivering the traffic on their network. A 

single POI per LATA or a small number of POIs per LATA, selected by the CLEC, at the top of 

each network would provide for reciprocal compensation on an equivalent basis. In addition, 

The SGAT should continue to allow the parties to establish either one-way or two-way trunk 

c croups over the interconnected networks if the CLEC so chooses. Moreover, the SGAT should 

be revised to provide that each party would be responsible for managing and optimizing its own 

network, using its own engineering practices. The receiving party would cooperate in the 

rearrangement and augmentation of trunks at the direction of the sending party. 

Qwest contends that the Joint Intervenor‘s proposed solution unfairly shift the costs to 

Qwest for transporting local calls to and from AT&T‘s switch across a whole LATA. In truth, 

there is no unfair shifting of obligations. The existing obligations imposed on CLECs by Qwest 

are themselves unfair and not reciprocal because Qwest refuses to deliver traffic to the CLEC 

network at an equivalent point to the point at which the CLEC is compelled to deliver its traffic 

to Qwest. Compensation cannot be reciprocal if one party is compelled to undertake unfair and 

one-sided obligations to get its traffic to and from the interconnection points. Under Qwest’s 

policy, the CLEC must incur the cost not only to build (or lease) facilities to carry local traffic to 

and from every exchange the CLEC serves that is not served by a Qwest local tandem, but also 

the operational expenses associated with ordering, monitoring and augmenting the trunk groups 
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between all of the end offices in that exchange and the end office where the interconnection point 

is established, even if little traffic is exchanged between the parties in such exchange area. @ 
Under the Joint Intervenor's proposal, the same obligations are imposed on the CLEC as 

on Qwest. Both parties thereby undertake the same obligation -to deliver their traffic to the 

entry point in the network of the other party. The Joint Intervenors are not asking Qwest to take 

on the burden that Qwest currently imposes on CLECs, they are asking that Qwest be required to 

equitably share the burden of interconnecting two distinctly different network designs. Only the 

CLECs' proposal provides a reasonable solution that grants legitimacy to each network design. 

The Joint Intervenors' proposal is fair to both parties, is more efficient and is more 

flexible. First, both parties would establish equivalent interconnection points at the "top" of their 

respective networks. This would be a pro-competitive result rather than one party gaining a 

substantial advantage over the other, as Qwest proposes. The Joint Intervenors' proposed 

solution is by far more fair than U S WEST'S proposal, which places the burden on the CLEC to 

pay reciprocal compensation and facilities costs to transport what is predominantly U S WEST- 

a 
originated interconnection traffic. Qwest may complain that it has far more traffic to transport 

than the CLECs and that this proposal is unfair to U S WEST. In essence, Qwest's complaint is 

that it doesn't want to pay for the transport and termination of its traffic. To do what Qwest 

wants would be patently unfair. Qwest currently has the vast majority of local exchange 

customers, which generate that traffic, and from which Qwest is recovering its interconnection 

costs through the revenues it receives from its end users. As CLEC local traffic volume 

increases, the CLECs should bear the resulting increase in expenses associated with the increased 

proportion of interconnection facilities, so that an equitable allocation of interconnection 

facilities is maintained. Over time, traffic will tend to balance out. 
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Second, each party may elect the most efficient trunking for their particular needs, rather 

than the facilities obligations being predetermined by Qwest. Moreover, the Joint Intervenors' 

proposal acknowledges the efficiencies of current network technologies in the design of its 

reciprocal compensation proposal. In contrast, Qwest's proposal seeks to impose the historical 

network design employed by Qwest on the CLECs, forcing them to build out a network that 

matches Qwest's, even though such network design is unnecessary, costly and inefficient. 

Finally, each party has a variety of methods that it may employ to deliver its traffic to the 

other party's interconnection point. Each party may determine for itself the most efficient 

method of interconnection without having to reach mutual agreement with the other party, which 

may have conflicting objectives. 

Of course, Qwest could revise its SGAT so that i t  does allow for the reciprocal recovery 

of transport and termination costs as is required by the Act and the FCC's rules. It has chosen 

not to follow this course. However, until the inequities in the SGAT are remedied and Qwest's 

interconnection and reciprocal compensation proposals are truly reciprocal and symmetrical, 

a 
Qwest is not in compliance with the reciprocal compensation obligations of the Act and its 

SGAT does not satisfy Section 27 1. 

D. Owest's Inter-LCA Proposal Violates The Act. 

Qwest's SGAT provides that calls between a CLEC customer and a Qwest customer in 

the same local calling area will be assessed private line rates, not reciprocal, TELRIC-based 

charges, when the call must be routed to the CLECs switch in another local calling area. See 

SGAT Section 7.1.2.4. This proposal is completely inappropriate and contrary to the Act and the 

FCC's rules and orders. 
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At the center of this dispute is Qwest’s continuing refusal to accept the FCC‘s, this 

Commission’s and the Ninth Circuit’s determinations that a CLEC may interconnect at any 

technically feasible point, including a single point of interconnection (“POI”). Qwest refuses to 

accept that where the CLEC establishes a single POI, Qwest must carry traffic to that POI at its 

own expense, based on properly apportioned reciprocal compensation for such traffic. To deter 

CLECs from establishing a single POI, Qwest seeks to assess private line charges, which are not 

based upon cost in accordance with Section 252(d) of the Act, in lieu of reciprocal compensation 

transport charges. The FCC has clearly required that calls that are local must be assessed 

TELRIC-based reciprocal Compensation charges. 

calls at issue are between a CLEC customer and a Qwest customer in the same local calling, the 

FCC Rule 51.701(b) applies and such calls must be assess reciprocal compensation. Rule 51.701 

74 Qwest‘ s scheme must be rejected. If the 

provides: 

0 (a) The provisions of this subpart apply to reciprocal 
compensation for transport and termination of local 
telecommunications traffic between LECs and other 
telecommunications carriers. 

(b) Local teleconzi~zzmicntioiis traffic. For purposes of this 
subpart, local telecommunications traffic means: 

( 1 ) telecommunications traffic between a LEC and a 
telecommunications camer other than a CMRS provider that 
originates and terminates within a local service area established by 
the state commission. . . 75 

Clearly, calls between two customers within the same local calling area fall within 

the scope of the local telecommunications traffic definition to which reciprocal 

compensation applies. 

47 C.F.R. ‘fi 51.705: Local Conipetitiort Order, 1 1054. 74 @ ’’ 47 C.F.R. ¶ 51.701. 
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Qwest claims that it does permit a single point of interconnection (“POI”) and 

interconnection at any technically feasible point. Qwest bases these assertions entirely on its 

interLCA proposal. An analysis of Qwest‘s SGAT and its interLCA proposal shows ~thenvise . ’~ 

Qwest contends that the interLCA interconnection methodology set forth in Section 

0 

7.1.2.4 of the SGAT allows the CLEC to select a single POI outside of the local calling area. In 

fact, the CLEC is also required to establish a virtual POI within the local calling area. For 

interconnection and reciprocal compensation purposes, it is this virtual POI within the local 

calling area that is the true point of interconnection, not the “physical” POI, because the SGAT 

provides that reciprocal compensation will be paid for transport between the virtual POI and 

Qwest’s end office and the CLEC must then pay private line rates from the “physical” POI to the 

virtual POI. 

It is clear that Qwest‘ proposal does not allow CLECs to establish a single POI, because 

it  requires the establishment of a virtual POI in addition to the CLEC-established physical POI. 

Indeed, Qwest‘s claim is contradicted by Section 7.1.2 of the SGAT, which requires the CLEC to 

establish a POI in each local calling area. In addition, numerous other provisions assume 

interconnection will occur at Qwest‘s end offices. See Section 7.2.2.9.6, 7.3.1 .1.3.1 and 

7.3.2.3(a). Further, the SGAT does not allow CLECs to interconnect at the access tandem. See 

Section 7.2.2.9.6.’’ For the same reasons, Qwest does not allow interconnection at any 

technically feasible point. Qwest’s proposal flies in the face of the requirements of the Act and 

the FCC’s rules. It is nothing more than an inartful attempt to avoid its legal obligations and 

a 

Qwest has asserted that this real issue is a pricing issue. That is not the case. The real issue is the appropriate 76 

point of interconnection and that CLECs have the discretion to select that point of interconnection. While this 
determination will affect the costs incurred by CLECs and Qwest. this is not just a pricing issue. 

Qwest claimed at the workshop that it intended to make some proposal to address these issues. (Tr. p. 107, 118.) 
Nothing has been submitted to date in this proceeding and to the extent Qwest puts forth some proposal in its brief. 
further testimony and workshops would be required for the record to be developed as to the appropriateness of some 
new proposal. 

77 
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does not allow for a single POI, as contemplated by the FCC and the Courts. These provisions 

are contrary to the Act, FCC rules and implementing orders, this Commission’s orders and orders 

by relevant Federal Courts. 

The benefits of this proposal for Qwest are obvious - Qwest would significantly reduce 

its interconnection and reciprocal compensation costs, shifting the vast percentage of the cost 

burden on the CLECs. Qwest argues this is fair because to allow CLECs to interconnect at any 

single POI or at any technically feasible point chosen by the CLEC would require Qwest to 

transport traffic to the CLEC. Qwest’s assertions are contrary to the Act, binding precedent in 

the Colorado federal court and the FCC‘s symmetry rules. The FCC has concluded that “by 

providing interconnection to a competitor in a manner less efficient than an incumbent LEC 

provides itself, the incumbent LEC violates the duty to be ‘3just” and “reasonable” under section 

251(c)(2)(D).”” That is precisely what Qwest attempts to do in its SGAT. e The law is clear. A CLEC may interconnect at any technically feasible point. The FCC 

has established a list of standard, technically feasible interconnection points that it found “critical 

to facilitating entry to competing local service providers,”’’ which includes both the local or 

access tandem switch (the interconnection point at the top of the network recommended by the 

Joint Intervenors). 

The FCC has also found that the technical feasibility of interconnection at tandem 

switches is demonstrated by the fact that interexchange carriers and competing access providers 

use tandem switching facilities as interconnection points.” Indeed, the FCC found the right of a 

competing carrier to choose the point of interconnection, and conversely the unlawfulness of any 

78 Local Conipetitiorz Order, ¶ 2 18. 
l9 Id.. ¶ 209. a “Zd., 121 1. 
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attempts by incumbents to dictate points of interconnection, sufficiently clear and compelling to 

intervene in court reviews of interconnection disputes. In an interconnection dispute in which 

the precise issue presented here was at issue, the FCC intervened as amicus curiae and urged the 

court to reject U S WEST’S argument that the Act requires competing carriers to “interconnect in 

the same local exchange in which it  intends to provide local service.”s’ There, it wrote 

“[nlothing in the 1996 Act or binding FCC regulations requires a new entrant to interconnect at 

multiple locations within a single LATA. Indeed, such a requirement could be so costly to new 

entrants that it would thwart the Act’s fundamental goal of opening local markets to 

competition.”” Many federal district courts have agreed, and have rejected as inconsistent with 

Section 25 1 (c)(2) the incumbent LECs’ efforts to require competing carriers to establish points 

of interconnection in each local calling area because such a requirement imposes undue costs and 

burdens on new  entrant^.'^ 

Memorandum of the Federal Communications Commission as Aniicus Curiae. ai 20-2 1 .  L’S Hi,st Coriiiiiuriic.atinris 

Id.. p. 30. 
Sec, e.g.. US West Coriiriiuriicatioris 13. AT&T Cmriirriirriicatioris of tlic Pacific N o r . i I i ~ ~ ~ t .  1 1 1 1 , . .  et t i l ,  No. C97- 

81 

Iric., 1’. AT&T C‘or7iniirriicatiori.s qf the Pacific No~-tIiit~.st. hic.. et 01. (D.Or. 1998) ( N o .  CV 07- I57S-JE). 
R3 

8; 

1320R. 1998 U.S. Dist. LEXIS 33361 at “‘26 (W.D. Wa. July 21. 1998). (US West‘s contention that the “Act 
requires a CLEC to have a POI in each local calling area in which that CLEC offers local ser\ice“ is “wrong“): US 
West Cornrti~riic.atioris. hie., 1’. Miririesota Public Utilities Coriirnissiori, et ai.. Civ. No. 07-9 13 ADMIAJB. slip op. at 
33-34 (D. Minn. 1999) (rejecting U S West‘s argument that section 251(c)(2) requires ai Icrist one point of 
interconnection in each local calling exchange served by US West.”): US West C f ) r i i r r i ~ r r i / l . ~ t / ~ ) r i .  I r i c . ,  1’. Ari:orm 
Co~-poratiori Coiiiriiissiori. 46 F.Supp. 9d 100.1. 1021 (D.Ariz. 1999) (“The court also re.jrcts U S West‘s contention 
that a CLEC is always required to establish a point of interconnection in each local exchanze in which it intends to 
provide service. That could impose a substantial burden upon CLECs, particularly if they eniploy a different 
network architecture than U.S. West”): U S West Coriiriiirriicatioris. 1 1 1 ~ .  1’. AT&T Cr)rririiirriic~atiori.s of the Pacific 
Norrhwest, he., et ai., 31 F. Supp. I d  839. 852 (D. Or. 1998) (”Although the court agrees with US West that the Act 
does not define the minimum number of interconnection points, the court also rejects US West‘s contention that a 
CLEC is required to establish a point of interconnection in each local exchange in which it intends to provide 
service. That is not legally required. and the cost might well be prohibitive for prospective customers.”): see also U 
S West Corii~iuriicatioris. Inc. 1’. MFS Iritelenet, he . ,  No. C97-332WD. 1998 WL 350588. ‘3 (W.D. Wa. 1998), a f f d  
U S  West Comniuriicatioris 1’. MFS Zntelerief. bic.. 193 F.3d 1 112. 1 194 (9* Cir. 1999). Most recently, the U.S. 
District Court for Colorado issued a similar ruling in U.S. West Coriirn~iriicatioris, Iric. 1). Robert J.  Hix, et al., No. 
C97-D-157. - F.Supp. - (D.Colo.. June 23,2000) (“Moreover, the Court holds that it is the CLEC‘s choice. subject 
to technical feasibility, to determine the most efficient number of interconnection points, and the location of those e points.”). 
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The Ninth Circuit Court of Appeals has interpreted the Act to permit the CLEC to 

establish a single POI if it wishes. The Ninth Circuit has affirmed the CLECs right to establish a e 
single point of interconnection per local access and transport area (“LATA”), stating; 

The plain language [of the Act] requires local exchange carriers to permit 
interconnection at any technically feasible point with the carrier’s 
network.s4 

Qwest’s SGAT is inconsistent with the Act and these rulings. 

Qwest has attempted to rationalize its interLCA proposal through a number of strained 

arguments that, in fact, do not support its position at all. Qwest argues that TELRIC rates need 

only be assessed for Section 25 1(c)(3) interconnection that fits the definition of “telephone 

exchange service.” It claims that the FCC stated that “telephone exchange service must permit 

intercommunications among subscriber with the equivalent of a local exchange area.” While this 

does not appear to be a definition of telephone exchange service, even if it is, i t  supports the Joint 

a Intervenors’ position because the calls in question are between two subscribers within the same 

local calling area. Irrespective of how the call is transported, the call involves 

intercommunication between subscribers within the same local exchange area. Qwest‘ s reliance 

on how the calls are transported is irrelevant to this analysis. 

More importantly, Qwest ignores the FCC‘s rules on reciprocal compensation, 

which clearly require reciprocal compensation for the transport and termination of local 

telecommunications traffic and defines local telecommunications traffic and 

communications that ori,oinate and terminate within a local service area established by the 

Commission.” Clearly, calls between two customers within the same local calling area 

U S  West Communicatioiis 1’. MFS bztelenet, bic., 193 F.3d 11 12. 1 124 (9” Cir. 1999). 84 

*’ 47 C.F.R. ‘I[ 51.701. 
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fall squarely within the scope of the local telecommunications traffic definition to which 

reciprocal compensation applies. 

Qwest also asserts that its proposal is the only one that will fairly compensate Qwest for 

its costs. That is irrelevant since the FCC determined the fair means of compensation in its rules, 

and reciprocal compensation charges will compensate Qwest for the costs of transporting and 

terminating the calls in question. CLECs will pay transport charges for the transport of their 

traffic from the POI to the Qwest end office. That is precisely what the FCC's transport 

definition provides. Rule 5 1 . 7 0 3 ~ )  defines transport as follows: 

(c) Ti-nnspoi-t. For purposes of this subpart, transport is the transmission and any 
necessary tandem switching of local telecommunications traffic subject to section 
25 1 (b)(5) of the Act from the interconnection point between the two carriers to 
the terminating carrier's end office switch that directly serves the called party, or 
equivalent facility provided by a carrier other than an incumbent LEC. 

The rule clearly states that Qwest would be compensated for the transport of the call from 

the interconnection point in the one calling area, to the terminating carrier's end office switch. 

Qwest does not want to have to pay for the transport of the call to the interconnection point. 

Instead it is trying to foist those costs on the CLECs. The FCC has made it very clear that Qwest 

cannot do so. 

Qwest has then claimed that the interLCA arrangement does not penalize CLECs because 

the FCC has held that carriers that request a more expensive form of interconnection (in this 

case, a single POI at the top of the CLEC and incumbent LECs network) must bear the costs. 

The FCC statement referenced by Qwest does not apply to the standard points of interconnection 

sought by AT&T and WorldCom. The FCC has established a list of standard points of 

interconnection.86 The fact that the access tandem is a standard point of interconnection 

0 86 See 47 C.F.R. 4[ 5 1.305(a)(2). 
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established by the FCC and that it is used today by IXCs to exchange traffic without added cost 

belies Qwest's suggestion that it is a more expensive form of interconnection. In any case, the 

reciprocal compensation rates fully compensate Qwest for the transport and termination of these 

CLEC calls. 

Qwest cannot dictate to CLECs where in Qwest's network the CLEC must interconnect. 

CLECs are entitled to choose the most economically efficient points of interconnection and 

Qwest may not object absent a showing of technical infeasibility. Qwest has not made and 

cannot make such a showing. The purpose of the FCC's policy is to prevent incumbent LECs 

from imposing inefficient interconnection teims that preclude new entrants from configuring 

their local service networks in the most efficient way." Incumbents cannot require additional 

points of interconnection for the purpose of reducing their own transport costs and forcing those 

costs back on the new entrants. This is exactly the situation that Qwest's proposed 

interconnection policy would further. The interLCA proposal is designed to force Qwest's 

transport costs onto the CLECs. This proposal violates the law. 

a 
The CLECs right to interconnect at the "most efficient points at which to exchange traffic 

with incumbent LECs," and the fact that Qwest cannot force CLECs to "transport traffic to less 

convenient or efficient interconnection points" were reconfirmed in the recent FCC decision in 

the SBC Texas 27 1 proceeding." The FCC noted with approval the WorldCom interconnection 

agreement, which permits WorldCom to designate "a single interconnection point within a 

LATA."89 

Local Conipetitiori Order. 309. 
88Local Conipetitiori Order, 'fi 171. 
89 Application by SBC Communications bic., Southlzvsteni Bell Telephone Conzpariy, And Southwesteni Bell 
Coniniunications Services, Inc. d/b/a Southwestern Bel1 Lorig Distnnce Pursuant to Section 271 of the 
Telecoriiniuriicatioiis Act of 1996 To Provide hi-Region, IiiterLATA Services I n  Texas, CC Docket. No. 00-65, g178 
(released. June 30, 2OOO). 

87 
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Accordingly, until these provisions in the SGAT are revised and Qwest’s interconnection 

and reciprocal compensation proposals are truly mutual and reciprocal, Qwest is not in 

compliance with the reciprocal compensation obligations of the Act and its SGAT does not 

satisfy Section 27 1 

The Washington Staff reached the same conclusion in its Draft Initial Order, stating: 

The Commission finds that Qwest is not in compliance with this checklist item. 
Qwest’s proposed SGAT provisions are not in compliance with the provisions of 
Section 252(d)(2) as they require competitors to pay retail private line prices for 
transport of traffic. Qwest imposes a barrier to entry by requiring competitors to 
pay retail rates for transport of traffic within the Qwest network. Transport 
charges for InterLocal Calling Area Trunks should be priced at TELRIC rates, 
rather than private line rates.” 

Calls that originate and terminate within a local calling area are within the reciprocal 

compensation requirements of the Act, irrespective of how such traffic may be routed. Qwest’s 

a SGAT cannot satisfy Section 27 1 as currently drafted. 

E. QWEST’S SGAT Does Not Allow CLECs To Recover Tandem Interconnection 
Rates As Is Required Bv The FCC’s Rules. 

1. Qwest’s Tandem Switch Definition Is Not Consistent With The Act. 

FCC regulations provide that “[wlhere the switch of a carrier other than an incumbent 

LEC serves a geographic area comparable to the area served by the incumbent LEC’s tandem 

switch, the appropriate rate for the carrier other than an incumbent LEC is the incumbent LEC’s 

tandem interconnection rate.” 47 C.F.R. 8 5 1.7 1 1 (a)(3). Qwest‘s SGAT attempts to alter this 

FCC rule. Section 4.1 1.2 of the SGAT, defines a tandem switch as follows: 

4.1 1.2 “Tandem Office Switches“ which are used to connect and switch trunk 
circuits between and among other Central Office Switches. CLEC switch(es) 
shall be considered Tandem Office Switch(es) to the extent such switch(es) 
actuallj) serve(s) the same geographic area as U S WEST’S Tandem Office Switch 

e 9o Draft Initial Order, 1 2 10. 
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or is used to connect and switch trunk circuits between and among other Central 
Office Switches. Access tandems provide connections for exchange access and 
toll traffic, while local tandems provide connections for EASlhca l  traffic. 
(emphasis added). 

The terms ”actually” and “same” as used in Qwest‘s tandem definition, improperly limit 

the circumstances under which a CLEC shall be entitled to tandem treatment for its switch. In 

addition, Qwest’s proposed tandem definition incorrectly suggests that the function of the switch 

should be considered in determining whether tandem treatment is appropriate. FCC Rule 

51.71 l(a)(3) makes clear that the only factor to be considered is whether the CLEC’s switch 

“serves a geographic area comparable to the area served by the ILEC’s tandem switch.” 

Therefore, before Qwest can be found to be in compliance with Checklist Item 13, the tandem 

definition must be modified in two ways. First, the definition must be modified by striking 

“actually” and replacing “same” with “comparable” to track the language of FCC Rule 5 1.7 1 1 

(a)(3). Second, the references in the definition to switch functionality should be eliminated. 0 
2. Section 7.2.4.2.1 Improperly Limits CLEC Compensation To The Tandem 

Transport And Switching Rates In Those Instances Where The CLEC 
Switch Is To Be Afforded Tandem Treatment. The Principle Of Symmetry 
Embodied In Rule 51.711(A)(3) Requires the ILEC to the CLEC its Tandem 
Interconnection Rate, In This Case, End-Office Termination+Tandem 
Switching+Tandem Transport. 

As discussed in detail above, a central principle underlying the FCC’s rules on reciprocal 

compensation is the principle of symmetry. See, 47 C.F.R. 5 1.7 I 1. Recognizing the differences 

in the network architectures employed by the CLECs and the ILECs. the FCC concluded that the 

ILEC’s transport and termination prices should be used as a presumptive proxy for the 

“additional costs” other telecommunications camers’ incur to provide interconnection. 

Accordingly, where the CLEC switch is to be afforded tandem treatment FCC Rule 5 1.7 1 1 (a)(3) e 
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provides, “the appropriate rate for the carrier other than an incumbent LEC is the iizcunzbeizt 

LEC ’s tniideiii into-coiziiectioit mte.” In Qwest‘s case, the tandem interconnection rate that 

CLECs pay to Qwest consists of the rates for end-office termination, tandem switching and 

tandem transport. Therefore, contrary to Section 7.2.4.2.1 of Qwest’s SGAT, the principle of 

symmetry requires Qwest to pay the CLEC its own tandem switching rate (end-office 

termination+tandem switching+tandem transport) in all instances where the CLEC switch serves 

a geographical area comparable to the area served by Qwest’s tandem. 

The FCC has endorsed the type of proposal that the Joint Intervenors make in this 

proceeding. In paragraph 1090 of the Local Competition Order, the FCC stated: 

We find that the “additional costs” incurred by a LEC [local 
exchange carrier] when transporting and terminating a call that 
originated on a competing carrier‘s network are likely to vary 
depending on whether tandem switching is involved. We, 
therefore, conclude that states may establish transport and 
termination rates in the arbitration process that vary according to 
whether the traffic is routed through a tandem switch or directly to 
the end-office switch. In such event, states shall also consider 
whether new technologies (e.g., fiber ring or wireless networks) 
perform functions similar to those performed by an incumbent 
LEC’s tandem switch and thus, whether some or all calls 
terminating on the new entrant‘s network should be priced the 
same as the sum of transport and termination via the incumbent 
LEC’s tandem switch. Where the interconnecting carrier’s switch 
serves a geo.graphic area comparable to that served by  the 
incumbent LEC’s tandem switch, the appropriate proxy for the 
interconnecting carrier‘s additional costs is the LEC tandem 
interconnection rate. (Emphasis added) 91 

This paragraph makes clear that the FCC contemplated allowing CLECs to 

receive the same compensation for transport and termination through their switches as the 

ILEC receives when it provides interconnection via its tandem switch. Such a 

methodology is critical in order to ensure that CLECs are not penalized by virtue of the 

e ’‘ FCC Local Conipetitiori Order, 1 1090. 
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ILECs‘ particular network configuration. The FCC rules recognize that interconnection 

costs are driven by the existing state of the network, not by what would be the most 

economically efficient means of interconnection. As such, in an effort to mitigate the 

effects of such inefficiencies, the FCC has required that the charges ILECs pay to the 

CLECs for interconnection mirror their own. 

Joint Intervenors object to SGAT Section 7.2.4.2.1 because is inconsistent with the FCC 

rules and discussion in the First Report and Order. In order to comply with Checklist Item No. 

13, Qwest must modify its SGAT to allow CLECs to receive tandem interconnection rates 

equivalent to those they pay Qwest, in this case, end-office termination+tandem 

switching+tandem transport. 

F. OWEST Is Not Permitting CLECs To Establish A Single Point Of Interconnection 
Per LATA. 

As discussed above, Qwest‘s SGAT does not permit CLECS to establish a single point of 

interconnection (“POI”). Rather, Section 7.1.2 of Qwest‘s SGAT requires that the CLEC 

establish POI at every Qwest wire center. In addition, numerous other pro\isions assume 

interconnection will occur at Qwest’s end offices. See Section 7.2.2.9.6. 7.3. I .  I 2 . 1  and 

7.3.2.3(a). These provisions are contrary to the Act, FCC rules and implementing orders, this 

Commission‘s orders and orders by relevant Federal Courts. The Act and the FCC rules permit 

57 



interconnection at any technically feasible point. This Commission and the Ninth Circuit have 

interpreted the Act to permit the CLEC to establish a single POI if it wishes. The Ninth Circuit 0 
has affirmed the CLECs right to establish a single point of interconnection per local access and 

transport area (“LATA”), stating; 

The plain language [of the Act] requires local exchange carriers to permit 
interconnection at any technically feasible point with the carrier’s 
network. 92 

Qwest’s SGAT is inconsistent with the Act and these rulings. 

In addition, this provision is discriminatory in that it forces the CLEC to provision and 

pay for a trunking network as large as the Qwest network, as discussed above. Qwest has 

evolved its network for 100 years, putting many more switches in place than would be 

considered efficient by today‘s standards. Qwest would force the CLECs to provide Pols  for 

every wire center and to pay for tandem trunking when the CLECs cannot reasonably be 

expected to provide a POI at every Qwest wire center. This is additional expense that the CLECs 

should not be forced to bear. 

@ 

Qwest contends that the Inter-LCA interconnection methodology set forth in Section 

7.1.2.4 of the SGAT allows the CLEC to select a POI outside of the local calling area, but in fact 

it requires the CLEC to establish a virtual POI within the local calling area and then assesses the 

CLEC non-TELRIC based rates for the portion of the transport of the call that extends to the POI 

outside of the local calling area. This Section does not support Qwest’s claim. Qwest’s own 

witness concedes that a CLEC must establish a point of interconnection within the local calling 

area, either physical or virtual. (Tr. pp. 1 10- 1 1 .) Moreover, Qwest’s claim is contradicted by the 

requirement in Section 7.1.2 that each CLEC must establish a POI in each local calling area. 

@ 92 Id., p. 1124. 
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Thus, the SGAT is contrary to law. 

G .  Owest’s Host-Remote Transport Charge Is Improper And Discriminaton.. 

Paragraph 7.3.4.2.3 of the SGAT requires that the CLEC to pay tandem transniission 

rates for transport between a Qwest host switch and a Qwest remote office. This provision is 

incorrect from an engineering point of view, is contrary to common practice, and cannot be 

supported by FCC orders. It would burden the CLEC with tandem transmission charges in a 

discriminatory manner, when no such charge is warranted. 

A remote office is the site of one or more Remote Switching Units (“RSUs”). The RSU 

provides remote switching functions for lines that are terminated on it. However, for all intents 

and purposes, the RSU is nothing more than a switching module off of the host switch, no 

different from other switch modules attached to the host switch except for the distance between 

the RSU and the host switch. Qwest chose to place remote switches in its network for economic 0 
efficiency. Other alternatives are available, such as Digital Loop Carrier. In no way is the host 

switch performing tandem functions for the remote switch. If i t  were, all switches would be, or 

could be, defined concurrently as end offices and tandem switches. 

Qwest has asserted in its legal briefing that the umbilical is an interoffice facility, 

comprised of trunks. Qwest has presented no evidence to prove this fact. Indeed, its assertions 

are contradicted by statements made by Qwest in  the record in the Arizona Section 27 I 

workshops. There, Qwest witness Thomas Freeberg stated: 

So in a hosthemote situation what we’re doing in some cases is taking the 
line module off, and we’re locating it down here, and we‘re simply extending 
the glass out to it so that phones can be served here. And this distance can be 
let’s say 30 miles?3 

0 97 Arizona Section 27 1 Workshop, dated March 7,2000, AZ Transcript. Vol. 3, p. 196. (Attachment C.) 
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And the suggestion I think in the SGAT is that the CLEC would establish 
trunks between itself and the trunk module at the host, and so this is our 
interconnection trunking. You wouldn’t bring that down to the remote 
because you don‘t have a trunk module out here typically. 

Now, could you have one out here? Yes, you could. There’s nothing that 
says you couldn’t. But as soon as you start putting a trunk module out here, 
you-ve begun effectively to destroy the host/remote cluster, and you’ve got a 
system of s t and-a l~nes .~~  

In essence, what Mr. Freeberg stated in Arizona is that in a host-remote scenario, some 

line modules from the line side of the switch are moved out to become the remote. but the trunk 

module remains on the trunk side of the host switch. Consequently, the umbilical between the 

host and the remote cannot possibly be a trunk (i.e.. an interoffice facility), because the trunk 

modules remains on the trunk side of the host switch and, as Mr. Freeberg states, to move trunk 

modules to the remote would “destroy the hosthemote cluster,” making the remote a stand-alone 

switch. 

Thus, Qwest’s claim that the umbilical is an interoffice facility, comprised of trunks, has 

not been supported by any record evidence and is inconsistent with Mr. Freeberg‘s statements on 

the record in Arizona. Rather, Mr. Freeberg’s statements in Arizona support the Joint 

Intervenors‘s claim that the umbilical is nothing more than an extension of the loop or a loop 

aggregation technology, for which no reciprocal compensation is due. 

However, more importantly, even assuming this Commission were to determine 

that the umbilical is a loop aggregation technology and that Qwest is entitled to receive 

compensation for traffic that utilizes the umbilical, CLECs should be permitted to 

a w  AZ Transcript. pp. 197-98. 
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symmetiically assess Qwest these rates according to the FCC's rules of symmetry. The 

CLECs' SONET and digital loop carrier ("DLC" ) technology aggregates individual loops 

and transports traffic to and from the hubs on the SONET ring and the remote terminal on 

the DLC for those loops, in the same way as the umbilical. Therefore, if Qwest is able to 

assess transport charge associated with the CLECs use of the umbilical, then CLECs 

should be able to assess transport for Qwest's use of the CLEC SONET rings and DLCs. 

The FCC has concluded that the incumbent LEC's transport and termination 

prices should be used as a presumptive proxy for other telecommunications carriers' costs 

of transport and termination." The FCC reasoned that such symmetrical treatment is 

appropriate since, both the incumbent LEC and the interconnecting carriers will be 

providing service in the same geographic area, the forward-looking economic costs 

should be similar in most cases.96 The FCC further concluded that this symmetrical 

0 treatment: 

satisfies the requirement of section 252(d)(2) that costs be 
determined "on the basis of a reasonable approximation of the 
additional costs of terminating such calls." Using the incumbent 
LEC's cost studies as proxies for reciprocal compensation is 
consistent with section 2 5 3 d  )(2)(B)(ii ), which prohibits 
"establishing with particularity the additional costs of transporting 
or terminating calls."97 If both parties are incumbent LECs (e.g., 
an independent LEC and an adjacent BOC), we conclude that the 
larger LEC's forward-looking costs should be used to establish the 
symmetrical rate for transport and termination." 

Therefore, if Qwest imposes transport rates for the umbilical, CLECs are entitled 

to also assess those same rates. 

Local Cornperition Order, 'I[ 1085. 

47 U.S.C. §252(d)(2 )(B)(ii ). 

95 

96 Id. 

98Local Competition Order, 1085. 

97 
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Further, the FCC Rules provide: 

A state commission may establish asymmetrical rates for transport 
and termination of local telecommunications traffic only if the 
carrier other than the incumbent LEC (or the smaller of two 
incumbent LECs) proves to the state commission on the basis of a 
cost study using the forward-looking economic cost based pricing 
methodology described in $8 S 1 S O 5  and 5 1 .S 1 1 of this part, that 
the forward-looking costs for a network efficiently configured and 
operated by the carrier other than the incumbent LEC (or the 
smaller of two incumbent LECs), exceed the costs incurred by the 
incumbent LEC (or the larger incumbent LEC), and, consequently, 
that such that a higher rate is justified.99 

Accordingly, the CLEC has no obligation to come forward with its own cost 

studies to support its reciprocal compensation costs, unless it claims that its cost will be 

higher than the incumbent LECs' costs and the CLEC seeks to rebut the presumptive 

symmetrical rate.'" Rather, the CLECs are entitled to the presumptive symmetrical rate, 

unless they choose to make this separate showing. e 
In sum, this SGAT provision is inappropriate, is inequitable and should be eliminated. 

H. Owest Does Not Propose Svmmetrical Compensation For Other Cost Elements 
Incurred Bv The CLEC. 

Qwest's SGAT does not permit the symmetrical treatment of reciprocal compensation of 

other cost elements incurred by the CLEC. When CLECs go to the expense of laying fiber to the 

Qwest central office and collocating a fiber hub, Qwest imposes the following charges: 

Splicing at Man Hole 0 (MHO); 
Entrance into the Qwest building; 
Fiber Distribution Panel; 
3/1 Multiplexing; 

47 C.F.R. T51.71 l(b). (Emphasis added.) 
Id. ¶ 1089. ("If a competing local service provider believes that its cost will be greater than that of the incumbent 

99 

100 

LEC for transport and termination, then it must submit a forward-looking economic cost study to rebut this 0 presumptive symmetrical rate.") 
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EICT cables to Qwest equipment; 
Collocation space; 
Power; 
Air conditioning; 
Grounding; 
Initial set up and design fees; and 
Cages. 

AT&T/10 depicts a typical collocation site and the associated facilities used in 

conjunction with collocation."' 

At the CLEC switching office, the same equipment is used and costs are incurred by 

CLECs, except for the cages. (Tr. p. 120.) Qwest's SGAT does not allow the CLEC to 

reciprocally recover any of the costs of the equipment that Qwest traffic traverses in the CLEC 

office. The SGAT does not require Qwest to pay for any costs associated with the collocation or 

use of equipment in the CLEC offices.'" In fact, AT&T has sought to assess Qwest for these 

costs, but Qwest has refused to pay AT&T for the costs used in the exchange of local traffic. (Tr. 

p. 37 1 .) This inequity must be remedied in the SGAT. 

I. The Joint Intervenors Ratchetine Proposal Is Consistent With The Act And FCC 
Orders. 

1. Qwest's Proposed SGAT Language That Requires CLECs to Pay Non-Cost- 
Based Rates for Local Interconnection Usage That Traverses Spare Circuits 
On Private Line Facilities is Inconsistent With The Act And FCC Orders. 

Section 7.3.1.1.2 of Qwest's SGAT improperly requires CLECs to pay private lines rates 

for interconnection service provided using spare capacity on special access facilities. However, 

since certain of the circuits on the special access facility are being used for local interconnection 

See also Tr. pp. 459-60. 
Qwest claimed at the workshop that it is in negotiations with ATBrT relating to Qwest collocation in AT&T's 

space. It offered no evidence to support that statement and. even if that were the case, it does not change the fact 
that the SGAT does not require Qwest to reciprocally pay for the collocation functionality that is used in the CLEC 
end office to terminate Qwest's traffic. 

101 
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purposes, the Act requires that those circuits be priced at TELRIC rates and not at rates taken 

from Qwest's non-cast-based, interstate or intrastate private line tariffs. Therefore, Section 

7.3.1.1.2 should be rewritten to read: 

If CLEC chooses to use an existing facility purchased as Private Line Transport 
Service from the state or FCC Access Tariffs the tariff rates shall be ratcheted to 
reflect the local usage and the recurring rate for Entrance Facility shall be priced 
at the TELRIC based rates. 

Contrary to Qwest's assertions, the Joint Intervenor's proposal does not involve any 

prohibited commingling of traffic. Unlike the situation addressed by the FCC in its 

Suppleineiztnl Order and Siipplei?zeittnl Order Clarificntioiz, in which the FCC has temporarily 

prohibited interexchange carriers from converting special access lines to combinations of UNE 

loops and transport or EELS (extended enhanced loops) to take advantage of lower UNE prices, 

the Joint Intervenors simply seek the right to pay the correct price depending on the use to which 

the facilities are put. To the extent that special access facilities are used to provide access @ 
services or are idle, special access rates should apply. However, to the extent spare capacity on 

such facilities is devoted to providing local interconnection, only TELRIC prices may be applied. 

Qwest's proposal to charge private lines rates for interconnection service provided on 

such facilities is discriminatory and inconsistent with the Act. The Act requires that 

interconnection be priced at TELRIC. By allowing Qwest to charge private line rates for some 

entrance facilities (those on spare capacity in special access facilities). some caiiiers are 

compelled to pay a rate different from their competitors employing functionally equivalent 

facilities purchased as a part of interconnection. The Act requires that all interconnection be 

priced at cost. 

Qwest argues that paragraph 28 of FCC Decision 00- 183, issued in the Local 
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Competition Docket precludes the relief sought by the Joint Intervenors. lo3 Paragraph 28 

provides as follows: 

We further reject the suggestion that we eliminate the prohibition on “co- 
mingling” (i .e.  combining loops or loop-transport combinations with tariffed 
special access services) in the local usage options discussed above. We are not 
persuaded on this record that removing this prohibition would not lead to the use 
of unbundled network elements by IXCs solely or primarily to bypass special 
access services. We emphasize that the co-mingling determinations that we make 
in this order do not prejudge any final resolution on whether unbundled network 
elements may be combined with tariffed services. We will seek further 
information on this issue in the Public Notice that we will issue in early 2001. 

On its face, Paragraph 28 and the Siippleriientnl Order, as a whole, are limited to the 

commingling of traffic on unbundled network elements, Le., loops and EELS, not on 

interconnection trunks. The FCC has temporarily prohibited carriers from using combinations of 

UNEs to provide access service unless the carrier can establish that it cames a “significant 

amount of local traffic” on each trunk. In fact, in several introductory paragraphs in the decision, a 
the FCC made it clear that it was concerned about commingling where the CLEC was using 

combined unbundled network elements to provide access sewice. The FCC was not addressing 

the use of idle capacity on special access facilities to provide interconnection services. Paragraph 

2 of the decision describe the FCC‘s concern in the Sirpplenieritnl Order: 

2. 
routinely provide the functional equivalent of Combinations of unbundled 
loop and transport network elements (also referred to as the enhanced 
extended link) through their special access offerings. Because section 
5 1.3 15(b) of the Commission’s rules precludes the incumbent LECs from 
separating loop and transport elements that are currently combined, we 
stated that a requesting carrier could obtain these combinations at 
unbundled network element prices. At the same time, we stated our 
concern that allowing requesting carriers to use loop-transport 
combinations solely to provide exchange access service to a customer, 
without providing local exchange service, could have significant policy 

In the Thii-d Report and Order, we explained that incumbent LECs 

lo’ Implenientation of Local Competitiorz Provisions in the TeIec.nriimurricatioiis Act of 1996, Supplemental Order 
Clarification, CC Docket No. 96-98, FCC 00-183, released June 2. 2OOO (“Supplenzerttal Order”). 
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ramifications because unbundled network elements are often priced lower 
than tariffed special access services. Because of concerns that universal 
service could be harmed if we were to allow interexchange carriers (IXCs) 
to use the incumbent’s network without paying their assigned share of the 
incumbent‘s costs normally recovered through access charges, we agreed 
that we should further explore these considerations, recognizing that full 
implementation of access charge and universal service reform was still 
pending. 

The Sirppleiiteiital Order does not address circuits used exclusivelv to provide local 

interconnection service. Instead, the Scrpplenieiitnl Order addressed ILEC concerns that IXCs 

might use their right to provide “a significant amount of local service” over UNEs as a vehicle to 

convert dedicated access lines to UNES to undermine the use restriction. To prevent that from 

happening, the Commission adopted a definition of ”a significant amount of local service” 

proposed jointly by the largest ILECs and four CLECs. That proposal limited the use of EELS to 

three “options” that the Commission found “presented a reasonable compromise proposal under 

which it  may be determined that a requesting camer has taken affirmative steps to provide local 

exchange service to a particular end user and is not seeking to use unbundled loop-transport 

combinations solely to bypass tariffed special access service.”’o4 Each of the options prohibits 

the ”commingling” of unbundled network elements with tariffed access services. Thus, contrary 

to Qwest’s claims, the Joint Intervenors’ ratcheting proposal addresses an entirely different 

scenario than that addressed by the FCC in the Sirpplenientrrl Order. 

For the reasons stated above, compliance with Checklist Item 13 requires Qwest to 

charge only TELRIC rates for spare capacity on special access facilities that is used for local 

interconnection. 

* Supplenreiital Order 2 1. 
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J. Other Reciprocal Compensation Issues. 

1. Exchange Service Definition. 

In Section 4.22, the definition of “Exchange Service” should be modified to remove the 

words “as defined by Qwest’s then-current EASAocal serving areas”. This language is not 

necessary as the local calling area is determined by the Commission (as stated in Qwest’s 

definition), and further allowing Qwest the unilateral right to modify this definition (i.e. through 

tariff) is inappropriate. 

2. Billing of Facilities Based Upon Proportional Use. 

The SGAT paragraphs addressing Entrance Facilities (Section 7.3.1.1.3. 1 ), Direct 

Trunked Transport (Section 7.3.2), EICT (Section 7.3.1.2.11, Muxing (Section 7.3.2.3) and 

NRCs (Section 7.3.3) do not properly require proportional use billing for interconnection 

facilities as required under 47 CFR 3 5 1.709 (b). That FCC Rule provides: 

The rate of a carrier providing transmission facilities dedicated to the 
transmission of traffic between two carrier‘s networks shall recover only 
the costs of the proportion of that trunk capacity used by an 
interconnecting carrier to send traffic that will terminate on the providing 
carrier‘s network. Such proportions may be measured during peak periods. 

In Section 7.3.1.1.3.1 (Entrance Facilities) and Section 7.3.2.2 (Direct Trunk Transport), 

Qwest proposes that proportional use be measured after excluding ISP traffic. The Joint 

Intervenors understand that Qwest‘s position is that ISP traffic is “interstate” or “non-local 

traffic.” As a result, Qwest does not believe that ISP traffic should be subject to the traffic 

sensitive billings for local call termination or reciprocal compensation as “local” traffic. The 

Joint Intervenors and Qwest simply disagree on this issue. Whether a traffic sensitive call 

terminatiodreciprocal compensation rate should apply to ISP traffic has no bearing on the issue 

of the shared cost of the interconnection trunking dedicated to the transmission of traffic between 

e 
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the two parties network, which is assessed on a flat rated monthly charge. This traffic, as well as 

all other types of traffic flowing between the two networks, is in fact utilizing capacity on these 

interconnection trunks and, under 47 CFR 5 5 1.709 (b), that traffic should be included in making 

@ 

a determination as to the assessment of charges based on the proportional use of these trunks. 

By complying with 47 CFR 5 5 1.709 (b), the Joint Intervenors do not consider Qwest is 

waiving its position or otherwise conceding that ISP traffic sent over these trunks should not be 

compensable under the traffic sensitive billing for call terminatiodreciprocal compensation. In 

addition to the Entrance Facility and Direct Trunk Transport, we believe that the Expanded 

Interconnection Channel Termination (EICT - Section 7.3.1.2.1 ) and Muxing (Section 7.3.2.3) 

constitute facilities used for the transmission of traffic between the two parties network under 47 

CFR 8 5 1.709 (b), and, therefore, should also have the costs shared based on proportional use. 

Furthermore, the sharing of costs for EICT and Muxing is contained in the Joint Intervenor's 

current interconnection agreements. Logically, non-recurring charges for these Rule 5 1.709(b) 

facilities should also be shared based on proportional use. 

Therefore, the following language should be inserted into SGAT Sections 7.3.1.1.3.1 

(Entrance Facility); 7.3.2.2 ( Direct Trunk Transport) 7.3.1.2.1 (EICT), 7.3.2.3 (Muxing) and 

7.3.3 (NRCs on interconnection Trunks): 

The provider of the two-way facility will initially share the cost of the 
facility by assuming an initial relative use factor of 50% for a minimum of 
one quarter. The nominal charge to the other Party for the use of the 
facility, as described in Exhibit A, shall be reduced by this initial 
relative use factor. Payments by the other party will be according to this 
initial relative use factor for a minimum of one quarter. The initial 
relative use factor will be adjusted at the end of the first quarter, and 
quarterly thereafter unless otherwise agreed by the parties, based upon 
actual minutes of use data to substantiate a change in that factor. If 
either Party demonstrates that actual minutes of use during the prior 
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quarter justify a relative use factor other than the then-current relative 
use factor, the Parties will retroactively true up the prior quarter 
charges, and the bill reductions and payments will apply going forward, for 
a minimum of one quarter. By agreeing to this interim solution, the parties 
do not waive their respective positions concerning the nature of traffic 
delivered to Enhanced Service Providers. 

Unless Qwest complies with 47 CFR 8 5 1.709 (b), it cannot be in compliance with 

Checklist Item No. 13 for purposes of this billing issue. 

CONCLUSION 

The problems with Qwest's SGAT and its current practices for reciprocal compensation 

are legion. The Qwest SGAT shows that Qwest has no intention of fairly compensating CLECs 

for reciprocal compensation, but rather Qwest seeks to impose inappropriate and excessive costs 

on the CLECs. For a11 the reasons described herein, at this time, and until Qwest revises its 

SGAT to be compliant with the Act and the FCC's rules and implementing orders, to provides 

the required access to poles, ducts, conduits and rights-of-way and to make its reciprocal 0 
compensation methods reciprocal and symmetrical, Qwest has not satisfied and cannot satisfy 

Checklist Item 3, 7 and 13. 

In addition, Section 10.8.4 of the SGAT violates the FCC's rule requiring a response by 

Qwest to a CLEC request for access to poles. ducts and rights of way within 45 days. Absent 

modification, Qwest's SGAT does not comply with Checklist Item 3. 

Qwest's refusal to provide full access of its CNAM database is discriminatory under 

Section 25 1 (b)(3) of the Act and must be remedied before Qwest can be found to have complied 

with its obligations under Checklist No. 10. 

The undersigned is authorized to sign this pleading and file it on behalf of the named 

intervenors herein. 
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PAPER WORKSHOP ISSUES March 19, 2001 

a Proposed Issue Resolution: Qwest‘s removal of the reciprocity language in its entirety responds 
fully to AT&T‘s concern. While AT&T continued to argue this issue in its brief,” there is no 
foundation for arguing that Qwest inappropriately seeks reciprocal obligations as to access to 
poles, ducts, conduits, and rights of way. 

2. Defining Owviership or Control Rights 

AT&T raised a concern that the SGAT did not provide assurances to CLECs that Qwest would 
provide access where it “controls” rather than “owns” the facilities involved. More narrowly, the 
concern related to cases where Qwest‘s control of rights of way was less than “direct.”30 WCOM 
expressed similar  concern^.^' Qwest addressed much of this concern through revisions to SGAT 
Sections 10.8.1.1 and 10.8.1.2. The remaining disagreement concerns a difference in the 
language that AT&T and Qwest propose for Section 10.8.1.5. Qwest did, as AT&T requested, 
expand the section to include granting access beyond those cases where Qwest‘s rights of 
occupancy amount to a legally conveyable property interest. Qwest changed the language to 
include cases where it can “provide access to a third party and receive compensation for doing 

AT&T’s proposed Section 10.8.1.5 language goes further, providing that phrase 
“ownership or control to do so” also means: 

( i i )  tlie autliorih, to afford access to third pcirties as may be provided by the 
landowner to Q n w t  tlirougli express 0 1 -  implied agreenierits, or (iii) througli 
Applicable Rules 

@ Proposed Issue Resolution: It is not clear that Qwest‘s language encompasses all access 
situations that may be relevant. The FCC has stated that: 

we conclude that a right-of-way exists ,tithin tlie ineaniizg of Section 224, at a 
iniriimuni, where ( I )  a yathwciy is cictirally irsed 01’ has been specifically 
designated for use by  a utility as part of its trmisniissioii and distribiitioii rzetwork 
mid (2) tlie boundaries of that yathrvny are rlenrlv defined, eirlier- by written 
specifcatioii or by ai1 uiiambiguoits physical deiizarcatioii .j3 

The FCC test clearly contemplates situations beyond those where occupancy is authorized by 
commonly used means. It should be clear from the SGAT that cases where Qwest’s underlying 
rights are implied (rather than express) under state law should be accommodated. There are two 
difficulties with Qwest’s proposal, one of which arises from its words and the other from how 
Qwest describes it, particularly in its brief. First, Qwest’s wording makes its obligation to 
provide access a function of whether or not it may receive compensation for providing it. 
Whether Qwest can or cannot charge for providing access to a CLEC should not be the test; the 
only material test should be whether anything prohibits Qwest from allowing access to a CLEC. 

’’ AT&T’s Brief at 6-8. 
2o AT&T’s Brief at 10. 
-” WCOMat 14. 

Qwest’s Legal Brief 011 Checklist Items 3,7,8,9,10, arid 12 (hereafter Qwest’s Brief) at 11. 
33 MTE Order, 82. (Citations omitted). 
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Scope of This Report e 
This report addresses issues associated with the following checklist items: 

0 Item 3: Access to Poles, Ducts, Conduits, and Rights of Way 
0 Item 7: 9 I 1E9 1 1, Directory Assistance, Operator Services 
0 Item 8: Directory Listings 
0 Item 9: Number Administration 
0 Item 10: Call-Related Databases and Signaling 
0 Item 12: Local Dialing Parity 

The Summary of Findings and Conclusions section of this report identifies the issues raised under 
each checklist item, including those resolved during the course of the workshops and those that 
remain in dispute. For those issues remaining in dispute, this summary section describes the 
recommended resolutjon of the disagreements. The later sections of this report provide more 
detailed discussions of the issues, particularly those that remain in dispute. The Summary of 
Findings and Conclusions and the detailed sections use the same numbering for these disputed 
issues. 

Background 

0 The purpose of this report is to assist the seven state Commissions (Iowa, Idaho, Utah, New 
Mexico, North Dakota, Montana, and Wyoming) in reaching a decision as to what 
recommendations to make to the Federal Communications Commission (FCC) on the question of 
whether Qwest should be granted the authority to provide in-region interLATA services. To be 
eligible to provide in-region interLATA service, Qwest must meet the competitive checklist and 
other requirements of Section 271 of the Telecommunications Act of 1996 (the Act). A Qwest 
May 4, 2000 filing encouraged the several state commissions to consider a multi-state process to 
jointly review track A (competition issues), various aspects of the 14point competitive checklist, 
Section 272 (separate subsidiary issues), and public interest considerations. Iowa, Idaho, Utah, 
North Dakota and Montana joined together (with Wyoming joining in September 2000) in a 
multi-state collaborative proceeding, and issued procedural orders to go\fern the conduct of joint 
workshops. The joint workshops provide a common forum for all participants in all the states 
involved to present, for individual consideration by the six commissions, all issues related to 
Qwest‘s Section 27 1 compliance. 

The procedural orders require that the checklist items covered by this report, which were deemed 
to be the “Less Controversial Checklist Items”, be treated differently from all of the other checklist 
i terns: 

Based OH Qwest’s assertion that substantial agreement arid progress 011 checklist 
items 3,7,8,9, IO and 12 (Poles/Ducts/Corzduirs, 91 ]/E91 I ,  Dii-ectoi y Assistance, 
Operator Services, White Pages Listings, Number Admiizistratioiz, Sigrznliizg/ e 
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Second, Qwest appears to have a specific concern about allowing access to a CLEC where 
Qwest‘s rights arise by implication under state law. Its SGAT language does not expressly 
exclude such situations, but there is reason to believe that how Qwest may intend to interpret that 
language may create delay and confusion, if the SGAT is not made clear on the matter. 

0 
Accordingly, it is appropriate to include in the SGAT clause Cii) as proposed by AT&T, in order 
to mitigate the possibility of a later dispute about whether rights Qwest has by implication under 
state law are covered by the section or not. AT&T’s clause (iii) also represents an appropriate 
addition; if there are any rules (beyond those situations already addressed by the preceding two 
clauses) that give Qwest access rights that it can make available for CLECs, then there is no 
reason why Qwest should be excused from making such access available. 

It is important to note in the case of each of these two proposed additional clauses that the SGAT 
should not be read as requiring Qwest to convey any thing that it does not have (or anything that 
it may have but be unable to make available) under state law. AT&T has not provided any 
authority to support a conclusion that the underlying rights at issue are other than as defined by 
state law. Nor has it provided an example of a case where Qwest’s occupancy or occupancy 
rights rest upon some foundation other than what is provided by the law of the individual states 
in which Qwest operates. 

SGAT Section 10.8.1.5 would thus read as follows: 

The phrase “owiership or control to do so” iiieciiis the legal right, as a matter o j  
state law, to ( i )  coilivy an interest in real or personal pi-operty or ( i i )  afford 
access to third parties as niay be proi*ided by the laitdower to @vest tlirough 
express or irnplied agreei?ierits, 01- througli Applicable Rides 

Should the SGAT be changed to so read, it will encompass a scope that is consistent with FCC 
requirements and that places CLECs in a reasonably comparable position to that of Qwest, in 
terms of access to rights of way. 

3. Access to Lmdowier  Aglveiizerits 

AT&T asserted that CLECs must sometimes have access to the agreements that Qwest has with 
private landowners and building owners, in order to determine the scope of Qwest’s ownership 
and control. 

The parties disagreed about whether landowners must give consent before Qwest may disclose to 
CLECs the agreements that give Qwest permission to occupy their property. Qwest said that it 
has ageed to provide CLECs with copies of all of its right-of-way arid MDU agreements, in 
order to allow them to verify the extent to which Qwest has ownership and control rights and can 
provide third-party access.3J The dispute relating to such access concerns those agreements that 
are not already publicly recorded. The SGAT requires that unrecorded agreements not be 

’‘ Qwest ‘s Brief at 5. a 
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disclosed, unless the property owner consents. AT&T would agree to the need for such consent 
only where Qwest and the landowner have explicitly protected the privacy of the agreement. 

AT&T had described Qwest‘s proposal as requiring a CLEC who seeks access to an unrecorded 
access agreement to first secure from the landowner an executed, notarized “Consent” from the 
subject property owner for both: (a) disclosure of Qwest‘s access agreement to the CLEC, and 
(b) CLEC access to the property. However, it appears that Qwest has changed the SGAT to limit 
the requirement to consent in the first case, not the latter. Qwest no longer requires a CLEC to 
obtain the consent of the property owner to an Access Agreement before Qwest will provide the 
CLEC a copy of underlying right-of-way agreement. Qwest only requires consent of the 
landowner to allow CLEC access to the agreement with the l a n d ~ w n e r . ~ ~  In Colorado 
workshops and in negotiations with AT&T there, Qwest eliminated the requirement that the 
landowner consent to the Access Agreement itself. 

0 

Qwest argued that landowners have a legitimate expectation that these two-party dealings would 
remain private, because landowners entered into these agreements without any expectation that 
they would be available to other carriers to use in negotiations (presumably with CLECs for 
similar or related access rights) against them.” Qwest considered it unrealistic to presume that 
property owners generally would agree that such agreements that they have reached with Qwest 
would be available to potential negotiating adversaries, merely because the agreeing parties did 
not include a confidentiality provision. Qwest framed its argument as a concern that the Six State 
Commissions not jeopardize the rights of third parties who have not been able to represent their 
interests in these workshops. 

AT&T argued”’ that requiring consent is neither necessary nor appropriate in the absence of an 
explicit consent requirement. AT&T believes that Qwest has unduly burdened CLECs by, in 
effect, creating a presumption that all Qwest access agreements with property owners are 
confidential and subject to a prohibition against disclosure. AT&T based its opposition to a 
blanket consent requirement upon FCC requirements that oblige RBOCs to make all “relevant 
data” related to ROW inquiries available for inspection and copying, subject to reasonable 
conditions to protect proprietary information.3s 

AT&T argued that nondisclosure of information about existing agreements would constitute a 
violation of the Act, particularly Sections 224(f)( 1 ) and 27 l(c)(Z)(B)(iii). It asked for SGAT 
language clarifying that Qwest would make these contracts available upon request (if necessary, 
under an agreement to maintain any required confidentiality). AT&T said that Qwest’s 
landowner-consent provisions are unduly burdensome and unnecessary. AT&T also labeled them 
as discriminatory, noting that Qwest does not apply them to itself. 

See Exhibit QWE-TRF-6, .C; 2.1. The CLEC mist proiide Qbtvst with an executed copy of either the Consent to 

QMvst‘s Brief at 5. 

j i  

Disclosure or the Consent Regarding Access Agreei?ient.foiiiis that are included in Attaclznieiit 4 to Exhibit D. 

”AT&T’s Brief at 15-27. 
’’ Local Conipetitiori Order, ‘fi 1223. The FCC made this derennination in !he coiitext of considering a denial of 
access to rights-of-way, arid it coriclirded that efficiently resolving such disputes demanded that all necessary 
infonilation be made available up  front. 

36 

* 
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@ 
This dispute focused primarily on already existing access rights, most of which arise from 
agreements that Qwest entered without the expectation that there would be a later obligation to 
make them available to CLECs. AT&T, however, also expressed a concern about future 
agreements that Qwest may enter with property owners. Specifically, AT&T questioned why 
Qwest would be motivated in the future to secure the ability to disclose the ROW agreement to 
third parties without prior wiitten consent. In fact, AT&T raised the possibility that Qwest might 
have reason to incorporate explicit restrictions on disclosure, now that competition has made it 
an issue. AT&T believes that Qwest should in the future inform prospective landowners of its 
obligation to disclose such agreements to CLECs. 

To counter the claim that Qwest could use agreement secrecy to enter anti-competitive access 
agreements, Qwest agreed, in SGAT Section 10.8.2.26, to certify to a landowner that an 
agreement with Qwest does not preclude the landowner from providing access to a CLEC: 

10.8.2.26 Upoii CLEC request, Qwest will cei-tifi to a landowner with wlioiii 

Qrvest lzas an ROW agreement, tlze followiiig: 
10.8.2.26.1 that the ROW agi-cement jvith ewest  does not preclude the 

laitdowrzer )-om eiitering into a separate ROW agreeiiient witlz 
CLEC: arid 
that thero vt’ill be 110 penalty iirider the agreement behveeii the 
laiidowrzer aiid Qrivst if the laiidowiier eiiters into a ROW 
ogreentent with CLEC. 

10.8.2.26.2 

@ Proposed Issue Resolution: Qwest has substantially relied not on its own interests or those of 
its customers, but on the interests of landowners that it claims were not present to protect their 
presumed privacy interests at the workshop. It is not clear why it should be presumed that those 
landowners are predominantly of one mind as to the “privacy” of agreements with utilities for 
access. The argument that they might consider themselves disadvantaged by having others know 
the terms on which they have dealt with others has some conceptual appeal, but there is no basis 
for concluding that any harm will necessarily or even commonly result from that knowledge. It 
might also be presumed that a large portion of the landowners involved are supportive of the 
general benefits of competition (as their federal legislature certainly was in adopting the Act) or 
of the benefits that they might individually secure in pursuing competitive alternatives. 

There is on this record no evidentiary basis for concluding that interests in privacy outweigh the 
benefits of streamlining the acquisition of rights of way, even in the collective mind of the 
public, in the capacity of landowners. Certainly, Qwest has not presented any evidence that is 
grounded upon formally surveying or even informally querying landowners. Therefore, this issue 
should not turn on what we might surmise to be the feelings of landowners as a group. 

AT&T’s argument contains a similarly troubling aspect. One of its arguments for securing the 
underlying agreements with landowners is to allow it to bargain for its own access with 
knowledge of the terms that a landowner has already agreed to with Qwest. This argument 
misses the point of why access to these agreements is material under the Act. Access is material 
as it relates to access to Qwest facilities, and its particular relevance is on the issue of allowing a 
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CLEC to make its own determination of the sufficiency of Qwest rights to support the CLEC's 
occupancy. a 
It is evident why a CLEC should be allowed an independent determination of those rights, and 
why it should have access to these agreements. If a CLEC must rely upon Qwest's rights, their 
sufficiency can bear directly upon whether investments in facilities and commitments to potential 
customers should be made. It is not evident how this aspect of the Act can give comfort to a 
CLEC wishing to make its own arrangements that are independent of, or at least materially 
distinct from, Qwest's rights. The CLEC information needs that Qwest must meet are not related 
to providing commercial information that CLECs can use to make their own more economical or 
efficient arrangements with those who supply needed goods, services, or the like. The pertinent 
issues are not economic ones, but concern issues such as, for example, questioning a Qwest 
claim that no rights exist or that existing rights are not sufficient to accommodate CLEC access. 
We should be careful not to construe the Act as allowing a form of discovery whose purpose is to 
give CLECs superior bargaining position vis-a-vis landowners. 

Even if we cannot conclude that a blanket presumption of privacy is warranted, we must still 
recognize that some property owners will likely object on the grounds of privacy to Qwest's 
disclosure of agreements without prior landowner consent. A material factor to consider is that 
Qwest takes legal risk, even if it may be small, in providing to CLECs agreements that some 
landowners will consider private. If a CLEC wants access to an agreement without asking a 
landowner first for consent (or even after a landowner has been asked for, but has denied it) it, 
not Qwest, should take the risk of landowner claims. It is, after all, the CLEC's need or desire for 
information that causes the risk to arise. e 
The SGAT should continue to incorporate a consent mechanism for those CLECs who do not 
want to take the risk of legal action by a landowner who might claim a loss of protected privacy. 
However, the SGAT should also allow a CLEC who is willing to take the risk (presumably in the 
interest of getting service to its customers more quickly) to obviate the necessity for securing 
consent. Specifically a CLEC that agrees to indemnify Qwest in  the event of any subsequent 
legal action arising out of Qwest's provision of the agreement to that CLEC should be entitled to 
the agreements without having to comply with the landowner-consent provision. 

The addition to the SGAT of a new Section 10.8.4.1.3.1, as follows, would accomplish this 
purpose: 

Alterizatively, in order to secure arty agreemerit that has not been publicly 
recorded, n CLEC may provide n legally binding arid satisfactory agreenzeizt to 
iizdeiiziiifi Qwest irz the event of ar ty  legal action arising out of Qwest's provision 
of such agreenzerzt. 112 that event. the CLEC shall not be required to execute either 
the Coizserzt to Disclosui-e form or the Comerit Regarding Access Agreernerzt 
form. 

There remains the issue of motivating Qwest to consider CLEC disclosure in future agreements. 
AT&T's proposal is overly broad. It would appear to restrict Qwest from entering into (or 
perhaps enforcing) agreements that require nondisclosure, even in cases where such a provision 
arises entirely at a landowner's insistence. This approach is insensitive to the Qwest obligation to 
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serve. Meeting that obligation can be frustrated or made much more inefficient if Qwest is to be 
effectively precluded from dealing with landowners who will not bargain, except under 
assurances of nondisclosure. Moreover, such a remedy does not appear to be necessary. If Qwest 
engages in a pattern of conduct that is deliberately designed to frustrate CLEC access to 
agreements, then it will expose itself to regulatory, not to mention other requirements that are 
intended to penalize anti-competitive conduct. Moreover, to the extent that the SGAT contains 
general procedures for addressing conduct alleged to violate Qwest’s obligations (but not 
specifically addressed elsewhere in the document) it will be appropriate to consider in the 
upcoming General Terms and Conditions workshop whether the potential future conduct at issue 
here can be addressed under those procedures. 

4. Scope of CLECAccess (MDUs)  

AT&T asserted that Qwest must explicitly be obligated to provide access to all poles, ducts, 
conduits and rights-of-way, whether on public property, private property or owned property, that 
is owned or controlled by Q ~ e s t . ~ ~  AT&T was concerned that Qwest did not explicitly make 
reference to Multiple Dwelling Units (“MDUs”) and other multiple tenant situations. AT&T said 
that the FCC has tentatively concluded that the obligations under Section 224 encompass in- 
building conduit (e.g., risers) that Qwest may own or control.“ 

AT&T raised concerns regarding Qwest’s provisioning of access to MDUs, particularly 
regarding the use of exclusive arrangements with MDU and campus business owners/operators 
that may tend to exclude CLECs from gaining access to MDU and campus-business rights of 
way. AT&T was concerned that this exclusion would prevent CLECs from providing service to 
residential and business customers located within the complexes. 0 
Qwest, according to AT&T, previously contended that the access it obtains in MDUs does not 
constitute “right of way” to which CLEC access is required. Qwest has agreed to offer CLECs 
whatever access rights Qwest may have, but ATgLT had contended that the scope of this promise 
is too vague to assure that CLECs will get what they are entitled to have. 

WCOM took a position similar to that of AT&LT.~’  

Qwest has argued that AT&T’s concern is no longer apt. Qwest believes that its SGAT includes a 
commitment to provide access to any conduit, duct, and right-of-way over which it has 
ownership or control, even in MDUs. Qwest has made SGAT Section 10.8.1.3 revisions that it 
believes will fully address this issue. The rebuttal testimony of Qwest witness Freeburg sets forth 
the revised language, underlining the portions relevant to this issue: 

10.8.1.3 Rights of Way (ROW) - Where it 1ms oicwei-shiy or control to do so, 
Qwest will provide to CLEC, via an Access Agreeiizeizt in the form of Attaclmerzt 
4 to Exhibit D, access to atwilable ROW for the purpose of piacing 

”AT&T’s Brief at 8-11. 
Proinorion of Competitive Nehvorks in Local Telecor~iniur~icatiorts Market, Notice of Proposed Rulemaking and 40 

I 

Notice of Inquiry, WT Docket No. 99-217, FCC 99-141, ¶ 4 4  (rel. July 7, 1999). @ 41 W C O M ~ ~  11-12. 
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telecoriiiiiuizicntioris facilities. ROW iiiclirdes land or other propem'  owned or 
controlled bv Owest arid inn)) i-uii under, O H ,  above, acr-oss, aloii,~ or thr-oir,dl 
public or private property or enter nicilti-unit birildin,qs. 

10.8.1.3.1 ROW iiieaiis a real properh interest in pri\wtelv-owned seal 
propern, but expr-esslv exclrrdiiig  an^. pirblic, goveriiiiieiital, f?deral or 
Native Aiiiei-icaii, or other quasi-public or iion-private lands, sicficient to 
permit Qwest to place telecomnirriiicntioris facilities on such real  proper^: 
sirch properh, o w e r  i i i m ~  permit Owest to iiistall arid iiiaiiitniri facilities 
irrider, on, above. c~cross, along or tlii-oirgh pri\ute properhi or enter 
multi-raiit biiildir?.cs. 

Qwest also changed the definition of conduit to address a recent FCC order on access to 
commercial multi-tenant buildings," 

10.8.1.2.1 Tlw t e r m  Duct arid Coridirit riieaii a single ericlosed racebrwv for 
condirctors, cable and/or wire. Duct arid conduit mav be in the ,qi-oirrid, niav 
follow streets, bridges, public or ,w-iwte ROW or n i a ~  be rvitliiii some portion o f  a 
multi-uiiit building. Witliiri a niulti-irnit birildirin. duct mid conduit mav trmw-se 
bcri1din.q entrance facilities, brri1diii.q errtrance links, equipriwnt roo~iis, remote 
rerinirials, cable vnrrlts. telephone closers 01-  bui1din.q riser. The terms Duct arid 
Coriduit include riser 

Qwest also proposed to modify the definition of "Right of Way": 

10.8.1.3.1 ROW nieaiis a real property iritei-est in privately-owned real properly, 
but expressly excliidirig any public, goivrrimerital, federal or Native Aniericaii, or 
other qirasi-public or iion-prilute lauds, srificierit to permit Qwesr to plcrce 
teleconrnirrriicatiorzs facilities 011 srrcli real property; sucl? properqj ownei- i m y  
permit Qwest to iristall arid riiaiiitairi frcilities under, on, above, across, along or 
throirgl? priL'ate property or enter iiiirlti-unit buildings. Withiii a iirirlti-iiiiit 
building, CI ROW includes a pathrtwv tliat is crctirallv iised or hcrs beerr specificallv 
desi,ciiated for use bv O w s t  as part o f  its trarisnrission mid distributiori network 
where the boundaries of  the patlirvaii m e  clearlv defined either bv kvritten 
specificatioris or irnanzbiguous plivsical demarcation. 

Proposed Issue Resolution: In its brief, AT&T's focus was more on the right of way agreement 
disclosure issue than on the sufficiency of the SGAT's provisions to include MDUs. Qwest's 
SGAT changes reflect the inclusion of the MDU environment in its access obligations. AT&T 

~ ~~ 

42 First Report and Order arid Further Notice of Proposed Rulernakirig in WT Docket No. 99-21 7, Fifih Report and 
Order arid Menioranduni Opinion arid Order in CC Docket No. 96-98, atid Fourth Report arid Order and 
Mernoratidutn Opinion and Order in CC Docket No. 88-57, I n  the Matter of Proniotiori qf Conipetitive Networks in 
Local Telecommiiiiicatioris Markets, WT Docket No. 99-217, CC Docket Nos. 96-98, 88-57, FCC 00-366 (rel. Oct. 
25, 2000) ("MTE Order"). 

Qwest has combined the ternis Duct arid Conduit into the satire definitional section. I n  addition, Qwest has 
inserted the tenn "Duct" in various provisions of Section 10.8 that referred to "Poles/ltrtrerduct" to clarify that 
"duct" is included in those provisions. 

J i  
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has not identified any other specific changes that it considers to be necessary to assure that 
Qwest does not improperly address access questions in  the MDU context. Therefore, it appears 
that Qwest has adequately addressed the need to assure that CLECs will obtain sufficient access 
in the MDU environment. 

5. Cur-iiig CLEC Br-eaclies 

When a CLEC using access it has gained from Qwest breaches the terms of that access, Qwest 
wants CLECs to secure from the landowners involved the express right to be able to cure that 
breach, for the expressed purpose of protecting its underlying access rights and those of all 
carriers using those rights. 

Without a cure opportunity, Qwest argued, a CLEC breach of the Qwest right-of-way agreement 
that the CLEC uses to obtain access could cause Qwest to forfeit its right-of-way." The injury 
according to Qwest would not easily be curable by awarding damages: Qwest would have to 
purchase a new right-of-way and move its facilities. Qwest noted that the dama, *e to non- 
breaching CLECs using that same right of way would be similar. Therefore, Qwest argued that 
an opportunity for Qwest to cure breaches would protect all carriers, not only Qwest. 

Qwest stated that the CLEC burden to negotiate with landowners for cure rights is minimal in 
comparison to the risks involved. Qwest also said that it would not be proper to place upon 
Qwest the burden to negotiate cure rights. When CLECs must also negotiate with the landowner, 
for their access, this additional requirement should cause no delay according to Qwest. Qwest 
has drafted a notice provision for CLECs, which is included as one of the attachments to 
proposed Exhibit D of the SGAT, along with the Access Agreement. 0 
Qwest has written SGAT Exhibit D, 91 2.2, and Exhibit D, Attachment 4 to require CLECs to 
obtain the agreement of an owner (who has an access agreement with Qwest) to provide Qwest 
with notice and opportunity to cure any default that CLEC use of the agreement might cause for 
Qwest. AT&T objected to this provisionJ5 and WCOM took a similar position.J6 AT&T argues 
that neither the Act nor the FCC impose any requirement for a CLEC to secure such a concession 
from a landowner in order to gain access under the agreement pursuant to which the landowner 
has granted rights of access to Qwest.." AT&T cites the FCC's emphasis on expediting access to 
rights of way: 

Pi-ocedrrr-es for  an attachinelit npplicatiori should ensure expeditious processing 
so that 'iio [BOC] cnii use its control of tlic enirmerated fkcilities and proper-9 to 
impede, irtadver-tently or otlwiwisc, the iiistnllation cirid iiiaiiiteiinnce of 
telecomiiiiriiicatioiis . . . equipment bj) those seeking to conipete in those fields.J8 

Qrvest 's Brief ar 7. 
AT&T's Brief at 20-2.3. 

J I  

J i  

46 WCOM at 20-25. 
"47 U.S.C. 9 151(b)(4): Local Conzpefirion Order, (nm 1 1  19 - 1158. 

Bell Sodl  S C C O J I ~  Louisiana Order, 1 176 (citing Local Competition Order, 1 1  FCC Rcd at 16067). 
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AT&T said that Qwest generally includes free assignability clauses in its agreements with 
landowners. Should they not provide sufficient protection, the responsibility lies with Qwest, 
which could have negotiated for the inclusion of appropriate cure clauses in its existing 
agreements. AT&T also stated that the SGAT already contains indemnification and liability 
provisions intended to protect Qwest should CLEC access expose Qwest to liability." Qwest 
should not, according to AT&T, be allowed to disclaim the value of these provisions because of 
uncertainty over the financial ability of any particular CLEC. Financial ability is implicit in the 
provision of any services under the SGAT and Qwest already has an SGAT right to seek a 
demonstration of financial ability before serving CLECs. 

0 

AT&T raised other concerns with the Qwest language. AT&T argued that the standard form 
Qwest proposes for this purpose would make it unlikely that a CLEC would readily gain 
landowner acceptance, thus producing an extended period to secure landowner approval. AT&T 
also believes that Qwest's proposals are discriminatory, because a CLEC must comply with 
arrangements that are more burdensome to CLECs than they are to Qwest, because: (a)  CLECs 
incur greater liabilities, and (b) Qwest does not require an agreement to provide notice and 
opportunity to cure where transfer of an interest from Qwest is made. CLECs are exposed to 
forfeiture if Qwest breaches an agreement, yet Qwest does not require that landowners give 
CLECs a right to cure Qwest breaches. 

Qwest disagrees that the SGAT's risk management provisions already give it adequate 
protection. Qwest says that those provisions provide only for damages ( 3  5.9.1.1 ); they cannot 
protect against the extinguishments of rights of way due to CLEC defaults. Qwest also says that 
i t  should not have to trust to the financial resources of "unstable" CLECs. Qwest says that the 
Section 224 requirement to provide access to rights-of-way should not be read as requiring it to 
jeopardize the existence of that the right-of-way. 

a 
Proposed Issue Resolution: There is risk to Qwest and to other carriers using Qwest rights of 
way, in the event that a CLEC does not use the underlying Qwest rights of way in accordance 
with agreements. However, that risk, as AT&T notes is contingent, and is substantially mitigated 
by the SGAT's other indemnity and liability provisions. In contrast, the impact of imposing 
Qwest's blanket provision on CLEC operations is not contingent, and it will be regularly 
recurring. The need to negotiate a cure provision with all landowners will present a constant and 
sometimes insurmountable barrier. Landowners will find negotiating such provisions at best to 
be a nuisance. Qwest's requirement will make CLEC use of Qwest right of way slower and less 
efficient, not to mention unavailable at all when a landowner says no to ceding cure rights. 
Moreover, Qwest's requirement is under-inclusive. A breach by Qwest exposes occupying 
CLECs to similar risks; yet Qwest does not offer a similar protection to them. 

A balancing of the interests involved favors the elimination of the requirement for CLECs to 
secure cure provisions from landowners. That requirement will encumber the ability of CLECs to 
gain access, particularly since Qwest will have substantial protection against the consequences 
that concern it. There may be questions about the financial viability of some CLECs. However, 
this question affects many aspects of their relationship with Qwest. They are best addressed 

See. e.g. SGAT @ 5.1, 5.9, 5.13 
49 

Page 25 



PAPER WORKSHOP ISSUES March 19,2001 

generally, rather than in this specific checklist item context. To the extent that Qwest considers 
the SGAT‘s general provisions on CLEC financial security to be inadequate in this context, it 
may raise the issue in the General Terms and Conditions workshop that will follow this one. 
Therefore, the SGAT’s cure provisions should be removed. 

@ 

6. Large-Request Response Times 

AT&T observes that SGAT Section 10.8.4 and Section 2.2 of Exhibit D permit Qwest, in the 
case of large orders for access, to provide an initial response approving or denying a portion of 
the order within 35 days after order receipt, thereafter continuing to approve or deny on a rolling 
basis and without time limits until it has completed responding to the order. AT&T believes that 
Qwest is required to respond to all requests, regardless of size, within 45 days under Section 47 
CFR 1.1403(b).50 The rule allows no extension beyond 45 days for large requests and the FCC 
has confirmed the firm 45-day obligation in the recent Cavalier decision, according to AT&T.” 

Qwest believes that the Cavalier decision”’ endorsed a rolling approval process for large requests 
for access.53 The FCC held that pole owners must “act on each permit application” within 45 
days of receipt. In the case of an application involving a “large” number of poles, the FCC also 
said that the owner must “approve access as the poles are approved, so that [the requesting 
carrier] is not required to wait until all the poles included in a particular permit are approved 
pi-ior to being granted any access at all.”54 Qwest interprets the 45-day requirement as requiring 
response to as many of the poles covered by the application as can be completed within 45 days, 
but not necessarily all of them. After the 45 days, Qwest must then grant access as poles are 
approved, so that CLECs need not wait for access to any until access to all has been decided.s5 
Qwest Exhibit QWE-TRF-6 proposed language for Section 2.2 of Exhibit D that paraphrases the 
language of the Cavalier decision.56 

a 
Qwest argues that any other reading of the Cavalier decision would be counterintuitive, because 
i t  would suggest that Qwest must make access decisions on large requests in a shorter duration 
than applies to small requests. For example, Qwest could wait the entire 45 days to decide on 
access to a ’-pole request, but presumably would be expected to allow access in less than 45 
days to two or more poles that formed part of a 100-pole request. Qwest’s witness Freeberg 
indicated that, in the case of very large requests for access to poles and duct, 45 days will be 

AT&T’s Brief at 29-30. 
See. h i  the Matter of CaLwlier Telephone. LLC 1’. Virginia Electric arid Power Conipany: 15 FCC Red. 9563, June 

ill 

ii 

7. 2000. 

i< Qvcrest Brief at 12 

31 Ca~,alier,(foottiotees omitted: emphasis added). 

ii Id. (mlphasis added). 

This language appears in Section 2.2 of Exhibit QWE-TRF-6. 
j6 
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sometimes an impossibility, and will produce unpredictable service fulfillment expectations for 
CLECs. Witness Freeberg cited paved-over manholes as an example." 

AT&T says that Qwest's interpretation of the decision is incorrect; the FCC did not permit a 
response to large orders outside the 45-day period.5s Rather, the Ca\*aliei- decision merely 
directed the utility to begin approving access as poles are approved. so as to provide the 
Complainant with access as soon as possible. Nowhere did it create an exception to the 45-day 
rule. XO Utah's brief also argues that the FCC has authorized no exception to this time limit for 
large orders.59 

a 

Qwest believes that the revised schedule in Section 2.2 complies with the FCC's guidance on 
responding to large requests, but is willing to make further changes, which it has taken from 
SBC's Master Agreement in Texas,60 in Section 2.2 of Exhibit D. Under the Texas Master 
Agreement, Southwestern Bell committed to complete all orders within 45 days, provided that a 
single attachment order would be limited to no more than 300 poles or more than 20  manholes. 
The FCC's approval of Southwestern Bell's Section 27 1 application implicitly endorsed this 
approach as consistent with the Act and the requirements of Section 27 1 (c)(2)(B)(iii).61 Qwest 
would agree to the following language to respond to requests for access to rights-of-way over 
which Qwest has ownership or control: 

No iiiore t l im tliree (3)  iiiiles shall be the subject of aizy single ROW Order riot 
relating to milti-uizit buildings. This protisioii assuiiies a iiiaxiiizuni of seventeen 
(17) properties per mile orfifv-one (51) owviers in three (3)  miles. 

No inore tlzan one cartipus shall be the subject of any single Order for- access to 
ROW witliiii ii~ulti-~i~iit buildings. This prm'ision assiiiiies a i t ia~i i t i i i i t i  of fifteen 
( I  5) bu ildiiigs. 

Proposed Issue Resolution: The Cavalier decision cannot be logically read as requiring access 
to all poles in a large order to be determined within 45 days. Otherwise, it stands for the odd 
proposition that if a CLEC orders 3 poles, it may have to wait 45 days for responses on all of 
them; however, it can get decisions on a number greater than 3 if it submits a large order. 
Nevertheless, Qwest's proposal does not satisfactorily address the issue; it  invites a CLEC to 

Freeberg Rebuttal at 12. 
AT&T Brief at 3 - 3 1 .  
Brief qf XO Utah on Initial Checklist Items at 3. 
T2A, Master Agreenieiit For Access To Poles, Ducts, Conduits. Aiid Rights-Of- Way (Texas), .o' 9.03(c) ("No inore 

than 300 poles shall be the subject of any single pole attaclinieiit license applicatioii") arid .$' 9.03(d) ("No inore than 
20 niaiiholes shall be the subject of any single conduit occupancy license application."). 

7: 

i S  

59 

60 

The SBC Texas Order notes that Southwesteni Bell relies upon the Texas Master Agreement to denionstrote 
Southwesteni BellS compliance with checklist item 3. See Menioraiiduni Opinion arid Order, Application of SBC 
Communications, Inc. Southwestern Bell Telephone Company. and Southwestern Bell Communications Services, 
Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 to 
Provide In-Region, InterLATA Services in Texas, CC Docket No. 00-65, FCC 00-238 91 245 11. 694 (June 30, 2000) 
("SBC Texas Order"). 

61 
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submit a 150-pole order in two parts, which by making each order one of less than 100 poles, 
makes the 45-day limit applicable to all the poles involved. In addition, Qwest's proposal would 
have it responsible for responding to all of an order that is for up to 99 poles, while obliging it to 
respond to no certain portion of an order for 101 poles. The granting of rolling access appears to 
raise other problems as well. For example, a CLEC might get early approval of a portion of a 
several mile, integrated facility run only to find itself later to be denied access to the remainder. 
The trouble that both the FCC and Qwest find themselves in is clearly a function of trying to 
establish an overly simplistic arithmetic approach to an order-processing challenge that is too 
complex to be addressed that way. It would be good to find a way that addresses the issue 
simply, yet objectively, but no approach imaginable would be free from the concurrent problems 
of under and over inclusivity. 

Absent carefully constructed alternatives by the participants, it is therefore more practical to treat 
cases where Qwest has large access-request workloads as possible exceptions to the base interval 
requirements. Overall workload may not be a function of the size of a particular order; e.g., a 
significant number of medium sized orders from multiple CLECs and in the same vicinity may 
be much more difficult to handle than a single large order from one CLEC. 

Accordingly, the SGAT should provide that Qwest is obligated to meet the baseline intervals 
(i.e., no specifically defined exceptions to the 45-day rule) unless Qwest can secure relief (under 
whatever measures the SGAT or state commission regulations may provide). Admittedly, this 
approach may take some time to develop in a satisfactory manner, because it will take real cases, 
perhaps examined partially after the fact, to establish clear courses of dealing. However, it will 
have the advantage of actual circumstances, needs, and limitations to inform it. Again, if Qwest 
believes that the SGAT's general sections have not been drawn to support a request for relief of 
this type, Qwest can address it in the General Terms and Conditions workshop to follow. 

@ 
Specifically, in Section 2.2 of Exhibit D of the SGAT, Qwest should strike from the third 
paragraph everything after the first sentence. In place of the stricken language, Qwest should 
insert the following: 

Iii the event that Qwest believes that circiiriistarices require a longer duration to 
undertake the activities reasonably requii-ed to deny or approve a request, it may 
petition for  relief before the Coiiiiiiissioii or under the escalatioi? and dispute 
resolutioii procedures geiierallv applicable cinder this SGAT. 

Finally, it should be understood that this resolution does not necessarily narrow nor expand the 
exception that Qwest has sought. There are likely to be cases where individual orders smaller 
than those targeted by Qwest will justify an exception, just as there may be cases where larger 
orders do not qualify. 

7. Relationship to Other Checklist I t e m  

AT&T says that there was agreement in other states that the MDU access issue be addressed in 
the workshop on subloops. MDU and subloop issues are integrally related; CLECs should not be 
foreclosed from addressing MDU access issues in the subloop workshop. Qwest has also stated 
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In the Matter of ) 

U S WEST COMMUNICATIONS, INC.'s ) 
) REVISED INITIAL ORDER 

Statement of Generally Available Tei is ) 
Pursuant to Section 253(f) of the ) 

Telecommunications Act of 1996 ) 

) 

U S WEST COMMUNICATIONS, INC.'s 

1 DOCKET NO. UT-003040 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

I. INTRODUCTION 

I This is a consolidated proceeding to consider the compliance of Qwest Corporation 
(Qwest), formerly known as U S WEST Communications, Inc. (U S WEST),' with 
the requirements of Section 271 of the Telecommunications Act of 1996 (the Act).' 
This proceeding will also address the Washington Utilities and Transportation 
Commission's (Commission) approval of Qwest' s proposed Statement of Generally 
Available Terms (SGAT) under Section 252(f)(3) of the Act. 

2 This revised initial order serves as the report of the Staff of the Commission 
addressing the results of the first workshop, makes draft recommendations to the 
Federal Communications Commission (FCC) concerning Qwest's compliance with 
certain requirements under Section 27 1, and makes recommendations concerning 
certain portions of Qwest's proposed SGAT. 

A. Section 271 Process 

3 Under Section 271, Regional Bell Operating Companies, RBOCs or BOCs, may only 
provide toll service between local area transport areas (LATAs) if the RBOCs can 
demonstrate that certain competitive conditions exist in their local markets. The 

I During this proceeding U S WEST completed its merger with Qwest. The names U S 
WEST and Qwest are used interchangeably in this document. 

' Pub. L. No. 104-104, 110 Stat. 56, cod@ed at 47 U.S.C. 9 151 er seq. 
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On field verifications, Qwest states that field verifications are almost always 
necessary to provide the level of information needed for inquiries regarding pole, 
conduit, and duct attachments. Id. at Z1. In answer to NEXTLINK’S concern 
regarding the unilateral ability to raise rates as reflected in the SGAT exhibits, Qwest 
points out that NEXTLINK, as a party to an interconnection agreement with Qwest, 
would not be subject to the provisions in the attachment, identified as Section 4.2 of 
Attachment 3 to Exhibit D of the SGAT. Id. at 12-13. 

D. Impasse Issues 

During the workshop sessions, two non-pricing issues arose concerning Qwest’ s 
compliance with Checklist Item No. 3 and certain language in the SGAT.’ First, 
AT&T and WorldCom argued that Qwest must make available copies of right-of-way 
agreements Qwest has negotiated with private landowners to allow competitors 
nondiscriminatory access to the rights-of-way owned or controlled by Qwest. 
Second, AT&T, WorldCom, and other CLECs asserted that Qwest must respond 
within 45 days to CLEC requests for access to poles, ducts, conduit, and rights-of- 
way, even for extensive or large requests. 

The parties discussed both matters on the record during the workshop as well as 
during informal discussions between the June and July workshop sessions. At the 
conclusion of the July 6 follow-up workshop session, the parties had reached an 
impasse on the time within which Qwest must respond to requests. The parties 
intended to engage in further discussions on the issue of access to private right-of- 
way agreements. In order to allow Staff to prepare a complete draft report, the bench 
requested the parties to discuss the issue in briefs and report later if they reached 
agreement on the issue. 

1. Private Right-of- Way Agreertierits 

a. AT&T/WorldCom Position 

AT&T and WorldCom (Joint Intervenors) argue that Qwest should disclose, upon 
request, right-of-way (ROW) contracts and easements that Qwest has entered into 
with private building and property owners to allow CLECs nondiscriminatory access 
to the poles, ducts, conduits, and rights-of-way owned or controlled by Qwest. The 
Joint Intervenors argue that the FCC has required RBOCs to make all maps, plats, and 

There was also a lack of consensus on the charges Qwest proposes for inquiries and field 
verifications, but that issue, like other pricing issues, will be addressed in Docket No. UT- 
003013. Based on the workshop discussions, that issue also may be resolved if the Parties 
can agree on SGAT language that would permit CLECs to conduct their own field 
verifications. 

7 
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all relevant data available for inspection and copying by a CLEC requesting access.8 
The Joint Intervenors assert that access to the agreements is "integral to assuring that 
[Qwest] provides nondiscriminatory access to ROW at just and reasonable rates." 
Joint Position and Brief Regarding Riglit-of- Way Contracts, at 13. 

The Joint Intervenors assert that Qwest, as the historically dominant local telephone 
utility in Washington state, has authority to exercise powers of eminent domain to 
obtain necessary ROW access. The Joint Intervenors note that Qwest has 
traditionally not used its right of eminent domain, but has instead negotiated 
numerous agreements with private landowners. Some of these agreements are 
formally recorded in county real property records, but others may be less formal, 
unrecorded documents. By refusing to provide access to the documents, the Joint 
Intervenors argue that Qwest violates the requirement for nondiscriminatory access 
requiring CLECs to test through litigation whether Qwest has ownership or control 
over an agreement, and puts CLECs and property owners in an awkward position of 
numerous and costly ROW negotiations or eminent domain proceedings. 

The Joint Intervenors argue that Qwest has ownership or control over the ROWS 
granted through private contracts and easements. By failing to disclose the 
agreements, Qwest frustrates the CLECs' ability to determine the nature and scope of 
Qwest's ownership and control, and requires CLECs to negotiate with land-owners 
without the necessary knowledge about the existing agreement. They assert that 
Qwest's failure to provide access to the agreements is anti-competitive behavior. 
Requiring Qwest to provide access to the agreements will level the playing field for 
parties negotiating ROW agreements. The Joint Intervenors also express concern 
that, if Qwest has no obligation to reveal the ROW agreements, it will have no 
incentive to avoid entering into agreements that "explicitly or implicitly discriminate 
against other competitors or create exclusivity arrangements." Joint BrieJ; at 7. 

Finally, the Joint Intervenors note that Qwest has made a proposal in Colorado to 
resolve this issue by providing a quit-claim deed to the CLEC and requiring the 
CLEC to negotiate with the landowner to obtain consent to view the agreement before 
Qwest will provide access to the agreement. The Joint Intervenors state that they are 
reviewing the proposal, but object to the cost of the proposal and the requirement to 
obtain consent from the landowner before obtaining access to the document. The 
Joint Intervenors argue that Qwest's proposal reveals the company's cynical approach 
to local competition. Joint BrieJ; at 12. 

See Iii the Matter of Iinpleineiitatioii of the Local Coinpetition Provisions in the 8 

Telecoininmications Act of 1996; Iiiterconiiection betweeii Local Exchange Carriers and 
Coinirzercial Mobile Radio Service Providers, First Report and Order, CC Docket No. 96-98, 
CC Docket No. 95-185, FCC 96-325, ¶ 1223 (rel. Aug. 8, 1996) (First Report and Order). 
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b. Qwest Position 
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36 Qwest asserts that the FCC has determined, with respect to private agreements. that 
the scope of a utility's ownership or control of an "easement or right-of-way is a 
matter of state law." First Report niid Order, ¶ 1179. Qwest also asserts that the 
FCC declined to "structure general access requirements where the resolution of 
conflicting claims as to a utility's ownership or control depends on variables that 
cannot now be ascertained." Id. Qwest further quotes the FCC as stating "the access 
obligations of section 224(f) apply when, as a matter of state law, the utility owns or 
controls the right-of-way to the extent necessary to pennit access." Id. 

3 7 

38 

3 9 

Qwest denies that i t  has ownership or control over private ROW agreements, 
asserting that it is the private landowner who controls access. Qwest asserts that the 
FCC has stated that where a local exchange carrier has neither ownership nor control 
over the right-of-way, the carrier has no obligation to obtain access on behalf of the 
requesting carrier.' 

To satisfy the concerns of the Joint Intervenors, Qwest proposes a process by which 
"Qwest will agree to provide both redacted copies of such agreements, and quitclaim 
the right to use such real property rights to their fullest extent possible, on the 
condition that the CLECs obtain the consent of the landowner to place the MDU 
agreement in the public domain and agree to other reasonable protections of Qwest's 
real property rights." Qwest 's Legal Brief Regarding Disputed Workshop Issiies, at 4. 
Qwest believes that this process satisfies its obligations under Checklist Item No. 3. 

c. Draft Initial Order 

In the Draft Initial Order, we noted that the Joint Intervenors and Qwest continue to 
negotiate this issue and encouraged them to continue discussions. However, after 
reviewing the parties' arguments, we determined that Qwest's current proposal for 
providing a quitclaim deed, and requiring CLECs to obtain landowner consent before 
viewing the document, as well as pay significant fees before viewing the document, 
places an unreasonable and significant burden on CLECs. Qwest's existing proposal 
is not acceptable, and does not meet the requirements under Section 27 1 (c)(2)(B) for 
nondiscriminatory access to ROWS. 

Iii the Matter of biiplenieiitatioii of the Local Competition Provisions in the 9 

Telecoinmuiticatioizs Act of 1996; Iittercoiiiiectioii between Local Exchange Carriers and 
Coinrnercial Mobile Radio Service Providers, Order on Reconsideration, CC Docket No. 96- 
98, CC Docket No. 95-185, FCC 99-266, ¶ 38 (rel. Oct. 26, 1999) (Order on 
Reconsideration j. 
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Qwest denies that it has ownership or control over ROWS established in agreements 
Qwest negotiated with private parties. Qwest further asserts that whether it has 
ownership or control is a matter of state law to be determined on a case-by-case basis. 
Regardless of whether Qwest has ownership or control, the FCC has required RBOCs 
to provide access to its maps, plats and otlwr relevaizt dura to avoid "the need for 
costly discovery in pursuing a claim of improper denial of access." First Report arid 
Order, TI223 (emphasis added). 

41 

43 

44 

Qwest further argues that access to private ROW agreements should not be an issue in 
determining its compliance with Section 371(c)(3)(B). Qwest is not correct. One of 
the evidentiary requirements Qwest must meet to establish its compliance with 
Checklist Item No. 3 is whether Qwest makes available to CLECs its maps, plats, and 
other relevant data. The FCC established this requirement in the First Report mid 
Order. Id. By failing to make available to CLECs private ROW agreements to which 
Qwest has access, Qwest creates unnecessary barriers to competition by requiring 
CLECs to negotiate with private landowners without knowing the terms of Qwest's 
agreement, and requiring CLECs to engage in potentially costly proceedings with 
both Qwest and the landowner to obtain eminent domain or right-of-way access. 

d. Qwest's Comments 

Qwest disagrees with the Draft Initial Order and argues that Staff should avoid 
reaching a decision on this issue until the parties have completed their negotiations in 
Colorado proceedings. Qwest asserts that its quitclaim proposal, which it is still 
negotiating with CLECs, does not require CLECs to gain property owner consent 
when the right-of-way is publicly recorded. Qwest only requires landowner approval 
before a CLEC views any agreement that "includes a confidentiality provision or 
creates a legitimate expectation of privacy on the part of the property owner." 
Qwest 's Conwieiits on Staf fs  Draft Initial Order on Workshop 1 Issues, at 3. 

Qwest notes that the FCC has allowed utilities to impose reasonable conditions to 
protect proprietary information." Qwest asserts that its requirements for obtaining 
property owner consent is a reasonable condition. Qwest is concerned that CLECs 
will publicly record any agreement made available to them. Qwest believes 
landowner consent should be required prior to the release of information to CLECs. 

Qwest also notes that it has modified its proposal to allow CLEC review during the 
inquiry phase of an access request, with a "nominal, one-time fee," and that this 
modification should satisfy Staffs concerns about cost. 

First Report and Order, 'fi 1223. 10 
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Finally, Qwest asserts that CLECs can 
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ot avoid negotiating directly with private 
landowners concerning access to rights-of-way. Qwest argues that it has done more 
than it needs through its proposed Quitclaim process to meet the requirements of 
Checklist Item No. 3. 

e. Discussion 

After considering Qwest's comments, we continue to believe that any proposal to 
resolve this issue is unacceptable if it places significant burdens on CLECs in order 
obtain access to documents that identify the nature of Qwest's ownership or control 
over access to poles, ducts, conduits, or rights-of-way. We do agree with Qwest tha 
the CLECs bear ultimate responsibility for negotiating the terms of access with the 
private landowners. However, the point at which CLECs must contact property 

0 

owners remains in dispute. We are pleased that Qwest has modified the fees CLECs 
must pay and the time at which CLECs may view documents, which lessens the 
burden imposed in Qwest's original proposal. However, there appears to be 
continuing dispute as to how to approach agreements in which Qwest believes the 
property owner may have an expectation of privacy and in which CLECs believe 
Qwest may have exclusive access. We maintain our request that the parties continue 
to negotiate this issue and notify the Commission if  they reach accord, or impasse, on 
this issue. 

2. Time for  Q w s t  to Respond to Reqiiests for  Access 

a. AT&T/WorldCom/Joint CLEC Position 

AT&T, WorldCom, and the Joint CLECs (NEXTLINK, ELI. and ATG) object to 
provisions in Qwest's SGAT in which Qwest proposes to provide access to pole 
attachments or a response to a request for access within 45 days for "standard 
inquiries" of "one hundred (100) poles or fewer. thirty (30)  utility hole sections or 
fewer, or two (2) miles of linear ROW or less." See Ex. 106. SG.4 T E.diilit D, 
Sections 2.1 arid 2.2. For larger requests, Qwest proposes response times of up to 115 
days, and for requests of more than 500 poles, I50 manholes, or IO niiles of linear 
ROW, Qwest proposes that the time limit be negotiated. Id. AT&T, WorldCom, and 
the Joint CLECs assert that the FCC's rules require RBOCs to respond to requests for 
access to poles, ducts, conduits, and rights-of-way within 45 days, regardless of the 
size of the request: "If access is not granted within 45 days of the request for access, 
the utility must confirm the denial in writing by the 45"' day." 47 C.F.R. 9 1.403.3(6). 

AT&T and WorldCom assert that the FCC has already addressed the issue of how 
RBOCs must handle large orders in 111 the Matter of Cavalier Telephoize, L.L.C. v. 
Virginia Electric and Power Co., Order and Request for Information, DA 00- 1250, 
File No. PA 99-005, (rel. June 7, 2000). In that case, the FCC stated: 
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Our rules require Respondent to grant or deny access wit,Jn 45 days of 
receiving a complete application for a permit. . . . We have interpreted 
the Commission's rules, 47 CFR 5 1.1403(b), to mean that a pole 
owner "must deny a request for access within 45 days of receiving 
such a request or it will otherwise be deemed granted." We conclude 
that Respondent is required to act on each permit application submitted 
by Complainant within 45 days of receiving the request. To the extent 
that a periiiit applicatioiz iiiclirdes a large number of poles, respondent 
is required to approve access as the poles are approved, so tlwt 
corizplaiiiant is izot required to nuit riritil all poles iriclirded iri n 
particulai- pel-mit are approved prior to being granted any access at 
all. Respondent shall immediately grant access to all poles to which 
attachment can be made permanently or temporarily, without causing a 
safety hazard, for which permit applications have been filed with 
Respondent for longer than 45 days. 

49 

50 

51 

51 

Cnvalier Telephone, ¶ 15 (enzplzasis added). 

AT&T, WorldCom, and the Joint CLECs assert that until Qwest modifies its SGAT 
to provide a response time of no longer than 45 days, no matter the size of the request, 
Qwest is not in compliance with Checklist Item No. 3, and the Commission should 
not approve the SGAT. 

b. Qwest Position 

Qwest disputes that the FCC has set a flat 45 day response time for all requests. 
Qwest argues that the FCC rule, 47 C.F.R. 4 1.403(b), does not address the size of the 
request, and "can easily be interpreted to mean that a utility must respond to a request 
for access to a single pole or manhole within 45 days." @vest's Legal Brief, at 14. 

Qwest also argues that its SGAT provision is a very reasonable one, and that 
WorldCom agreed to the SGAT language during similar workshops in the state of 
Arizona. Qwest believes WorldCom should be bound by its agreement and should 
not be allowed to "unravel" its agreement with Qwest. 

c. Draft Initial Order 

The Draft Initial Order noted that the Commission must determine whether Qwest is 
in compliance with the requirements of Checklist Item No. 3, including any FCC's 
rules and regulations and orders in effect at the time the application was filed. See 
SBC Texas Order, at $' 22. The Commission must also consider whether to approve 
the SGAT provision under Section 252(f)(2) of the Act. While Qwest is correct that 
the FCC rule does not specify whether the 45 day requirement applies to a request for 
a single pole or manhole, the rule can also be reasonably interpreted to refer to 
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requests for a number of poles or manholes. The FCC has in fact interpreted the rule 
in that way. Although the Cavalier Telephone decision was decided after Qwest filed 
its application with the Commission, the FCC’s decision on the matter is eminently 
reasonable. 

Qwest objects to WorldCom walking away from an earlier agreement. However, 
WorldCom’s action does not affect this decision. This proceeding is not an 
arbitration. In this proceeding, we must determine whether Qwest’s SGAT, 
Interconnection Agreements, and actions are in compliance with the checklist item 
and FCC rules and regulations. Qwest is not in compliance with Checklist Item 
No. 3 and the Commission will not approve Qwest’s SGAT until Qwest modifies its 
SGAT to provide a response to requests for poles, ducts, conduits, and rights-of-way 
within 45 days of receiving a completed application. 

d. Qwest’s Comments 

In Qwest’s comments in response to the Draft Initial Order, the Company provides 
two basic arguments and three specific examples of why the Company should be able 
to offer a flexible time schedule beyond a flat 45 days, for granting or denying 
requests for access to poles, ducts, and rights-of-way based on size. Qwest suggests 
as a worst case scenario that one CLEC could request access to the 100,000 poles and 
348,000 feet of duct that Qwest controls in Washington and that the Company would 
have to respond within 45 days. They suggest that it would be physically impossible 
to evaluate the condition of all of these facilities in 45 days. 

Specifically, Qwest argues that nothing in Section 25 l(b)(4) or Section 
271(c)(2)(B)(iii) of the Act requires Qwest to meet a 45 day threshold regardless of 
size of the request. Qwest also asserts that the FCC’s rule in 47 C.F.R 1.1403 (b) is 
silent on very large pole requests. Qwest argues that the FCC’s First Report and 
Order states that inflexible blanket rules are inappropriate and that safety and 
flexibility need to be considered with decisions made on a case-by-case basis.” 
Qwest argues that the Draft Initial Order is incorrect in asserting that FCC rule 
precludes Qwest from having a rolling approval schedule based on size. Qwest also 
argues that the Draft Initial Order misinterprets the FCC’s Cawzlier- Telephone 
decision. Qwest argues that the primary issue in Cavalier concerned a utility holding 
Cavalier hostage for safety violations that would need to be corrected prior to 
permitting the phone company to attach to their poles. 

e. Discussion 

0 I ’  First Report and Order, (Irm 1 143, 1 15 1. 
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56 After reviewing Qwest's arguments, we continue to believe that it is appropriate to 
require a 45 day response time regardless of the size of the request. While it certainly 
is true that neither Section 35 l(b)(4) nor Section 271(c)((?)(B)(iii) specify a time 
limit for granting or denying access to poles, ducts, and rights-of-way, the FCC's rule 
and subsequent orders require a 45-day limit. RBOCs must comply with relevant 
FCC rules and orders to be compliant with Section 271 . I 2  While the FCC's rule is 
silent as to whether the response time varies depending upon the size of the request, 
nothing in the rule suggests that the size of the request should alter the 45 day limit. 
AT&T, World Com, and the Joint CLECs are correct in recognizing that the rule is 
explicit on the point that "If access is not granted within 45 days of the request for 
access, the utility must confirm the denial in writing by the 45'h day." 

57 

58 

The Firsr Report arid Order does suggest that "in evaluating requests for access, a 
utility may continue to rely on such codes as the NESC [National Electric Safety 
Code] to prescribe standards with respect to capacity, safety, reliability, and general 
engineering principles."'3 However, allowing these factors in evaluating a request for 
access, or placing conditions on access is different than granting or denying the 
request within a given 45 day period. These standards can form the basis for denying 
the request, but not for changing the time frame in which the evaluation takes place. 
The 45 day rule is intended as a "swift and specific enforcement procedure that will 
allow for competition where access can be provided."" Establishing guidelines for 
evaluation is not the same as having those guidelines drive the timetable for acting on 
a properly documented application from a CLEC. 

In its Local Con7petitior7 Reconsideration Order, the FCC reiterated that "because 
time is of the essence in  access requests, a utility must respond to a written request for 
access within 45 days. If access is not granted within 45 days of the request, the 
utility must confirm the denial in writing by the 45"' day."" This statement 
recognizes that the time frame for approving or denying a request is a primary policy 
consideration and specifies that the appropriate time frame is 45 days. The FCC 
further held in its Local Coinpetirion Reconsideration Order- that: 

Under the procedures adopted in the order, a utility must grant or 
deny a request for access within 45 days of a written request. If the 
utility denies the request, it must do so in writing, the reasons 

'' SBC Texas Order, 1 22. 

l 3  First Report arid Order, 1 1 15 1. 

Id., 'j 1224. I4 

In the Matter of rhe Local Cornpeririori Provisioizs of the Telecommunications Act of 1996, 
er al., Order on Reconsideration, CC Docket No. 96-98, CC Docket No. 95-185, FCC 99-266 
(Rel. Oct. 26, 1999), 1 1 17 (Local Coinpetition Recorzsiderarioii Order). 
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given for the denial must relate to the permissible grounds for 
denying access (e.g., lack of capacity, safety, reliability, or 
engineering concerns).’” 

Again, this seems to be an affirmation of the 45 day limit. It does not preclude the 
utility from denying the request on reasonable grounds, but it does affirm that the 45 
day time frame is appropriate for making these determinations. 

Finally, concerning the Cavalier Teleplzorze case, one of the primary issues in that 
case was, as Qwest notes, a utility company that delayed access to its poles due to 
safety and other issues. However, the FCC’s decision is clear that the number of 
poles requested does not alter the requirement to grant or deny access to poles, ducts, 
or rights-of-way within 45 days.” 

E. Verification of Compliance 

Aside from these two issues in dispute, all parties agreed that Qwest had met the 
requirements of Checklist Item No. 3 and any outstanding pricing issues. Given that 
the parties are in agreement, we agree to defer the issue of access to multiple dwelling 
unit sub-loops to the workshop for Checklist Item Nos. 2 and 4. Based on the 
testimony, comments, and exhibits submitted, Qwest has demonstrated its compliance 
with Checklist Item No. 3, subject to resolution of the sub-loop issue, any outstanding 
pricing issues, and resolution of the two issues in dispute above. As discussed in the 
Commission‘s Fourth Supplemental Order, Qwest’s compliance with this checklist 
item is contingent upon Commission review and evaluation of audited results of 
relevant performance measures and Qwest’s performance following the Regional 
Oversight Committee (ROC) Operation Support System (OSS ) regional testing 
process. 

IV. CHECKLIST ITEM NO. 7(i) - 911 AND E911 SERVICES 

A. FCC Requirements 

Section 271(c)(2)(B)(vii) of the Act requires “nondiscriminatory access to - - ( I )  91 1 
and E91 1 services.” In its Anzeritecl~ Miclzigaiz Order, the FCC found that “section 

271 requires a BOC to provide competitors access to its 91 1 and E91 1 services in the 

Id. ¶ 17. 

Cavalier Telephoize, Order and Request for Information, DA 00-1250, File No. PA 99-005 17 

(Rel. June 7 ,  2000), 1 15. 
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70 Qwest’s response, presented through rebuttal testimony and through oral testimony 
and exhibits submitted in the workshop held June 21-23 and July 6,2000, was to 
amend language in its SGAT and in its underlying technical documents and manuals 
to address the concerns raised by AT&T and WorldCom. Ex. 141 -T, nt 6-10. With 
respect to the routing of overflow traffic, Qwest explained that the routing of 91 1 
calls was the province of Washington 9 1 1 authorities, not Qwest, and that it could not 
agree with WorldCom’s recommendation that Qwest route overflow traffic. 

5. Coriiineiits on Di-aft Initial Order 

71 

7-3 

73 

74 

Qwest agrees with the conclusions of the Draft Initial Order concerning this checklist 
item. The CLECs also noted agreement, but sought to clarify that compliance with 
the checklist item was contingent on Qwest’s performance. 

D. Verification of Compliance 

As stated above, Qwest amended language in its SGAT and technical documents to 
address the remaining concerns of the parties. At the end of the July 6 workshop, all 
parties at the workshop agreed that all action items regarding Checklist Item 7(i) were 
resolved and that Qwest was in compliance with Checklist Item No. 7( i ) ,  subject to 
Commission review of performance measures. 

Based on the testimony, comments, and exhibits submitted, Qwest has demonstrated 
that it makes available to CLECs nondiscriminatory access to 9 I I and E9 1 1 services, 
and that through its interconnection agreements and proposed SGAT, i t  is subject to 
legally binding commitments to provide these services. Qwest is in compliance with 
the requirements of Checklist Item No. 7(i) subject to Commission review and 
evaluation of audited results of relevant performance measures and Qwest’s 
performance following the ROC OSS regional testing process. The ROC OSS testing 
process is still underway with respect to the 15 performance measures for access to 
91 1E911 service. 

V. CHECKLIST ITEM NO. 7(ii) - DIRECTORY ASSISTANCE 

A. FCC Requirements 

Section 271(c)(2)(B)(vii) of the Act requires RBOCs to provide to CLECs 
”nondiscriminatory access to . . . (11) directory assistance services to allow the other 
carrier’s customers to obtain telephone numbers.” The FCC concluded in the Second 
BellSouth Louisiana Order that a BOC “must be in compliance with the regulations 
implementing section 25 l(b)(3) to satisfy the requirements of Section 
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75 

76 

77 

27 1 ( c ) (2 ) (~~(v i i ) ( I I ) . " '~  In the Local Coriipetitiori Second Report and Order, the FCC 
held that the phrase "nondiscriminatory access to directory assistance and directory 
listings" means that "the customers of all telecommunications service providers 
should be able to access each LEC's directory assistance service and obtain a 
directory listing on a nondiscriminatory basis, notwithstanding: ( 1  ) the identity of a 
requesting customer's local telephone service provider; or (2) the identity of the 
telephone service provider for a customer whose directory listing is requested.""' 

The FCC concluded that BellSouth did not demonstrate nondiscriminatory access to 
directory assistance. The FCC questioned why BellSouth had not disaggregated 
performance data for itself and competing camers. The FCC stated that future 
showings of compliance with this checklist item should include either disaggregated 
performance data, should explain why disaggregation was not feasible or was 
unnecessary to demonstrate compliance.2' 

B. Evidentiary Requirements 

In Appendix A to the Supplemental Interpretive and Policy Statement, the 
Commission identified several general and specific evidentiary requirements Qwest 
must meet in order to be considered in compliance with Checklist Item No. 7. The 
general requirements are listed in Revised Appendix A to this Order. The 
requirements specific to Checklist Item No. 7 are listed above in Section IV. B. 

Qwest did not identify in its testimony specific references as to what sections of 
testimony answered the questions posed in these general and specific evidentiary 
requirements. However, Qwest did provide statements in prefiled testimony and facts 
in prefiled exhibits that satisfy the applicable evidentiary requirements. A tabular 
presentation of the requirements, cross-referenced to Qwest's testimony and exhibits, 
is included in Revised Appendix A to this Order. 

C. Parties' Positions 

Applicatioii of BellSouth Corporation, BellSouth Telecornmunicatioizs, Iiic.. and BellSouth I9  

Long distance, Inc., for Provisioii of In-Region. Iiiter-LA TA Service in Louisiana, 
Memorandum Opinion and Order, CC Docket No. 98-1 2 1, 13 FCC REd 20599, 1 240. 
(Second BellSouth Louisiana Order). 

See Bell Atlantic New York Order, 1 352. 

'' Second BellSouth Louisiana Order, 1245. 
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1. Qwest 

78 Qwest, in  the prefiled testimony of Lori A. Simpson, states that it satisfies this 
checklist item through its SGAT, which legally binds the company to provide CLECs 
with nondiscriminatory access to Qwest's directory assistance service. Ex. 111-T, at 
5. It further obligates Qwest to provide directory assistance service to CLECs 
according to the same methods, practices and standards Qwest uses to provide service 
to its end users. Id. Qwest states that CLEC end users' listings are included in the 
Qwest directory assistance database, and that CLECs can use various elements of 
directory assistance service, which includes listings, listing updates, directory 
assistance database access, directory assistance operators, and directory assistance 
trunking. Id. at 6. As of March 22, 2000, Qwest states that it provides directory 
assistance to 25 resellers and 11 facility-based CLECs in Washington; has included 
more than 25,700 CLEC end user listings in its directory assistance database in 
Washington, and provides its Directory Assistance List service to two active CLECs 
in Washington. Id. at 10. 

79 

SO 

81 

Through its SGAT, Qwest provides call branding and dialing parity to CLECs for 
directory assistance. Ex. 111-T, at 16. Calls to Qwest directory assistance operators 
are handled on a first-come, first-served basis, without regard to whether they are 
originated by a CLEC or by Qwest. Id. at 20. 

Qwest uses two performance indicators to measure performance for directory 
assistance: "Speed of Answer" (DA-I ) and "Calls Answered within 10 Seconds" (DA- 
2). Both of these measures are perfomied for aggregate data from Qwest and CLEC 
end use customers. Qwest states that it does not disaggregate these measures to 
compare its performance for CLEC customers versus its own customers because the 
directory assistance system incorporates parity by design. Calls are answered on a 
first-come, first-served basis. The only exceptions are made for calls involving 
Spanish-speaking callers, coin telephone callers, and national directory assistance 
calls, each of which is handled by a different set of operators than local directory 
assistance. Once these calls are routed to separate queues, the calls are answered on a 
first-come, first-served basis. Qwest states that because its call answering systems 
and procedures are such that directory assistance operators cannot distinguish 
between calls from CLEC end users and Qwest end users. that there is no need to 
maintain separate performance data for end users based on the end user's service 
provider. 

Qwest also provides directory assistance listings to CLECs in bulk through its SGAT. 
Ex. 113-T, at 3; Ex. 106, Sec. 10.5.1.1.2. 

2. AT&T 



DOCKET NOS. UT-003022 and UT-003040 

82 Through the testimony of Kenneth 
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Wilson, AT&T discussed several issues that were 
raised and resolved in workshops in Arizona. Ex. 201-T, ar 27-29. Mr. Wilson stated 
that Qwest had modified its SGAT to address AT&T’s concerns, or had stated under 
oath that the concerns were addressed through other sections of the SGAT. 
Therefore, AT&T concluded that if the same amendments and affirmations were 
made in Washington, AT&T’s issues regarding directory assistance would be 
resolved in Washington. 

3. WoddCom 

83 

84 

85 

86 

87 

WorldCom, through the testimony of Thomas Priday, stated its objections to language 
in the SGAT, Section 10.5.1.1.2, that it claimed unduly restricted WorldCom’s use of 
directory assistance list information purchased from Qwest. Ex. I86-T, at 6. 
WorldCom testified that the use of the word “license” in that SGAT section implied 
“a greater control and power to revoke by [U S WEST] on the use of this data by 
CLECs than is appropriate.” Zd. 

WorldCom also raises the issue of warranty and accuracy requirements for directory 
assistance list information, claiming that the SGAT language (Sections 10.6.2.1, 
10.4.2.13, and 10.4.2.14) imposes more stringent requirements for CLECs providing 
list information to Qwest than it does on Qwest Directory Assistance list information 
provided to CLECs. Ex. 186-T, ut 12-13. 

4. Qwest Response 

Qwest’s witness Lori Simpson counters that the Washington SGAT only needs to 
address situations in which CLECs purchase directory assistance listings for the 
purpose of competing with Qwest to provide local exchange service in Qwest’s local 
service territories. Ex. 114-T, at 4. During the workshops, both WorldCom and 
Qwest proposed SGAT language amendments to address the restrictions on use of DA 
listings information by both Qwest and CLECs. 

Qwest states that WorldCom has provided no evidence that use of the word 
“licensing” is causing it harm, and that directory assistance listings are customer 
information that Qwest must appropriately protect, and licensing the listings for a 
specific use provides the needed protection. Qwest also points out that its agreements 
with third parties whose listings are included in Qwest’s listing database provide that 
the third-party listings can only be used for the purpose of providing directory 
assistance service. Removing the licensing language could result in violations of 
Qwest’s agreements. Zd. at 6. 

On the subject of accuracy and warranty requirements, Qwest responds is that it has 
an obligation to ensure that CLEC listing information i t  receives is accurate, but that 
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Qwest cannot be asked to warrant that its listing information, including listings from a 
CLECs and others, is accurate. During the workshops, Qwest offered proposed 
amendments to sections of the SGAT that would make the accuracy and warranty 
requirements reciprocal for CLECs and Qwest. AT&T raised concerns that the 
language as drafted was less restrictive to Qwest than to the CLECs. 

5. Coiimeiits on Draft Iiiiticil Order 

88 

89 

90 

Qwest agrees with the conclusions of the Draft Initial Order concerning this checklist 
item. The CLECs also noted agreement, but sought to clarify that compliance with 
the checklist item was contingent on Qwest*s performance. 

D. Verification of Compliance 

At the conclusion of the July 6,2000, workshop, the parties agreed to continue to 
work on resolving the remaining impasse issues regarding reciprocity and licensing, 
as these issues were to be addressed in a Colorado workshop held August 1-3, 2000. 
On Aups t  4, 2000, Qwest submitted a document via e-mail entitled "Status Report 
Re: Workshop 1 Items Discussed in Colorado Workshop 2 and Update to Outstanding 
Issues Log." In that document, Qwest stated that Issues WA-7-7 and WA-7-9a, 
pertaining to reciprocity and licensing, had been resolved for Washington. Qwest 
submitted language agreed to by the parties which addressed the concerns raised 
above by AT&T and WorldCom. We believe the new SGAT language satisfies the 
concerns of the commenting parties and is reasonable. We conclude that Qwest has 
satisfied the requirements of Checklist Item No. 7(ii) and Section 252(f)(2), subject to 
Commission review and evaluation of audited results of relevant performance 
measures and Qwest's performance following the ROC OSS regional testing process. 

VI. CHECKLIST ITEM NO. V(iii) - OPERATOR SERVICES 

A. FCC Requirements 

Section 27 1 (c)(2)(B )(vii) of the Act requires RBOCs to provide to CLECs 
"nondiscriminatory access to . . . (111) operator call completion services." The FCC 
concluded in the Second BellSouth Loiiisinrin Order that a BOC "must be in 
compliance with the regulations implementing Section 25 1 (b)(3) to satisfy the 
requirements of Section 27 1 (c)(2)(B )(vii)(III).''2' The FCC concluded that BellSouth 
did not demonstrate nondiscriminatory access to operator services. It questioned why 
BellSouth had not disaggregated performance data for itself and competing carriers. 
It stated that future showings of compliance with this checklist item should include 
either disaggregated performance data, or should explain why disaggregation was not 

a '' Second BellSoutli Louisiana Order, m240. 
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140 We accept the deferral of the two items concerning the assignment of LRNs (WA 9- 
1 ), and the double assignment of numbers (WA 9-3), to Checklist Items Nos. 1 and 1 1 
respectively. Based on the testimony, comments, and exhibits submitted, Qwest has 
demonstrated that it provides nondiscriminatory access to telephone numbers and 
complies with the NANPA guidelines for numbering administration. The 
Commission finds Qwest to be in compliance with Checklist Item No. 9, subject to 
Commission review and evaluation of audited results of relevant performance 
measures and Qwest's performance following the ROC OSS regional testing process. 

IX. CHECKLIST ITEM NO. 10 - DATABASES AND ASSOCIATED 
SIGNALING 

A. FCC Requirements 

141 

142 

Section 27 1 (c)(2)(B)(x) requires RBOCs to provide "Nondiscriminatory access to 
databases and associated signaling necessary for call routing and completion." The 
Act also includes "databases [and] signaling systems . . . used in the transmission, 
routing or other provision of a telecommunications service" within the definition of 
the term "network element." 47 U.S. C. j 153(29). In its First Reyorr and Order, the 
FCC interpreted the Act to require RBOCs to provide unbundled access to call-related 
databases and signaling systems as network elements.'" In its First Report aiid Order 
and in the UN€ Reiizaizd Order, the FCC has required ILECs to provide unbundled 
access to the following call-related databases: the Line Information Database 
("LIDB"), the Toll Free Calling database ("SXX"), the Local Number Portability 
database ("LNP" ), the Advanced Intelligent Network database ( "AIN" ), calling-name 
database, and 9 1 1 and E9 1 1 databases." 

In the Second BellSourl? Lmiisinrzn Order, the FCC required BellSouth to show that it 
provided requesting carriers with nondiscriminatory access to: "( 1 ) signaling 
networks, including signaling links and signaling transfer points; (2)  certain call- 
related databases necessary for call routing and completion, or in the alternative, a 
means of physical access to the signaling transfer point linked to the unbundled 
database; and (3) Service Management Systems (SMS)."" The FCC also required 
BellSouth "to design, create, test, and deploy AIN-based services at the SMS, through 

'9 First Report and Order, m479,484. 

First Report and Order, 'I[ 484; In  the Matter of Iinplenzentation of the Local Coinpetition 
Provisions of the Telecorninunications Act of 1996, Third Report and Order and Fourth 
Further Notice of Proposed Rulemaking, CC Docket No. 96-98, FCC 99-238 (rel. Nov. 5 ,  
1999) q 403 (UNE Remand Order). 

Second BellSouth Louisiana Order, q 267; See also SBC Texas Order, % 362. 31 
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a service creation environment, that BellSouth creates to itself.’I3’ 

B. Evidentiary Requirements 

143 Appendix A to the Supplemental Interpretive and Policy Statement identifies several 
c general requirements and several specific evidentiary requirements Qwest must meet 
to demonstrate its compliance with Checklist Item No. 10. The general requirements 
are listed in Revised Appendix A to this Order. The evidentiary requirements that 
Qwest must meet to establish compliance with Checklist Item No. 10 are: 

1. How is U S WEST providing nondiscriminatory access to 
databases and associated signalins necessary for call routing and 
completion? 

2. To which CLECs is U S WEST providing such access, and under 
what terms, conditions, and rates? 

3. Are there any databases that competitors have requested access to 
that U S WEST is unwilling or unable to supply? Identify the 
databases and state why U S WEST is unable or unwilling to 
supply access. Identify the competitors involved. 

4. Are there any pending requests for access to databases that U S 
WEST has not granted or completed? Identify the nature of the 
request, the competitor involved and the reason(s) why the request 
has not been granted or completed. 

I44 

I45 

Qwest did not identify in its testimony specific references as to what sections of 
testimony, or which exhibits answered the questions posed in the general and specific 
evidentiary requirements. However, Qwest did provide statements in prefiled 
testimony or facts in its prefiled exhibits that satisfy these evidentiary requirements. 
Although summarized below, a tabular presentation of the requirements, cross- 
referenced to Qwest’s testimony and exhibits, is attached as Revised Appendix A to 
this Order. 

A dispute between AT&T, WorldCom, and Sprint (collectively “Joint Intervenors”), 
and Qwest concerning the extent of CLEC access to the InterNetwork Calling Name 
Database, or ICNAM, under Qwest’s SGAT is discussed further below. The parties 
addressed the issue both in testimony and in briefs. 

3 2  Id., ¶ 272. 
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C. Parties’ Positions 

146 

147 

e 

148 

149 

150 

Through the testimony and exhibits of witness Margaret S. Bumgarner, Qwest 
describes its compliance with the requirements of Checklist Item No. 10, and the 
evidentiary requirements for the checklist item in the Commission’s Supplemental 
Interpretive and Policy Statement. Qwest states that through its interconnection 
agreements and proposed SGAT it provides and offers nondiscriminatory access to its 
signaling network and the following call-related databases: LNP, LIDB, 8XX, 
ICNAM, AIN, and E91 1/91 1. Ex. 131-T, at 30, 36-38. Five CLECs currently 
purchase unbundled signaling links in Washington, two CLECs use the 8xx database, 
one uses LIDB, and one uses the LNP database. Id. at 35.38; Ex. C-140. While no 
CLECs currently use the ICNAM or AIN databases in Washington, Qwest states that 
it offers nondiscriminatory access to the databases through its SGAT. Ex. 106, $ 
9.13.1.1: EX. 131-T, at 38-39. 

The terms, conditions, and rates for providing access to databases and associated 
signaling are set forth either in interconnection agreements or Qwest’ s proposed 
SGAT. EX. 131-T, at 30, 34-36. Qwest’s technical standards and rules for providing 
access to databases and signaling are available on Qwest’s website, also referred to as 
Ex. 1 18. Id. at 30-31. Technical standards and publications are listed in Section 2 1 .O 
of the SGAT and are included in Exhibits 138, 139, C-149, and 150. Qwest’s rates 
for access to databases and signaling are included in interconnection agreements and 
its SGAT. Id. at 30. Qwest uses prices determined in the Washington Cost Docket, 
Docket Nos. UT-960369,960370, and 96037 1. Id. 

Through its SGAT, Qwest provides and offers access to call-related databases and 
signaling in the same manner it obtains access itself. Id. at 34-35, 40-41. Qwest is 
subject to performance measures for this checklist item that have been developed by 
the ROC. Ex. 141 -T, at 18. Two performance measures, DB- 1, and DB-2, are 
designed to measure the time required to update the database and accuracy of updates. 
Id, Qwest is developing a performance measure for LIDB. Id. Qwest notes that 
testing of the ROC performance measures and third party OSS testing will determine 
Qwest’s compliance with this checklist item. 

Qwest has received no formal or informal complaints about its provisioning of access 
to call-related databases and signaling. Ex. 131-T, at 41. With the exception of the 
dispute over access to the ICNAM database, there are no databases or signaling to 
which CLECs have sought access and Qwest has been unwilling or unable to supply 
access. Id. at 39. 

Qwest objects to the Joint Intervenors’ request that Qwest include language in its 



DOCKET NOS. UT-003022 and UT-003040 PAGE 39 

SGAT to provide access to the entire ICNAM database as opposed to access on a per- 
dip or query basis. Qwest asserts that the FCC requires incumbent LECs to provide 
access to their calling-name databases on a per-query basis only. Both the First 
Report and Order and the UNE Reiiiand Order provide that incumbent LECs must 
provide access "for the purpose of switch query and database response" through the 
SS7 signaling network. First Report arid Order, ¶ 484; UNE Reiiiaiid Order, 41 402. 

151 

e 1-52 

Qwest does not dispute that call-related databases are unbundled network elements 
(UNEs) to which CLECs must have unbundled access. However, in response to the 
Joint Intervenors' position that access to the entire database is technically feasible and 
should be provided, Qwest asserts that the standard for "technical feasibility" under 
47 U.S.C. 8 25 1 (c)(3) determines only wlzere access must be provided, not what must 
be provided.33 Qwest asserts that it has provided access to the ICNAM database at the 
signaling transfer point, or STP, a technically feasible point, as required by the FCC. 
Finally, Qwest asserts that while the FCC has determined that access to call-related 
databases is necessary and that failure to provide access would impair the ability of 
CLECs to provide service, the FCC has required only physical access at the signaling 
transfer point, and only on a per-query basis.'" 

2. Jo iii r In  teiverz o rs 

In their testimony and exhibits, Joint Intervenors AT&T and WorldCom made several 
recommendations for changes to SGAT language reflecting access to call-related 
databases and signaling. Ex. 186-T, nr 9-11; E.Y. 201-T. at 39-41. During the June 
and July workshops, Qwest agreed to each of the recommendations, except for the 
request for access to the entire ICNAM database. Ex. 14l-T, at 1.5-1 7; See also Ti-. 
225-28: 729. 

I53 Because the ICNAM database is a UNE, the Joint Intervenors argue that ILECs must 
provide access to the entire database to ensure that CLECs do not receive access that 
is inferior to what Qwest provides itself. The Joint Intervenors do not deny that, in 
the UNE Reiiiaizd Order, the FCC required ILECs to provide access only on a 
switched query and database response through the SS7 network. However, they 
assert that it is technically feasible for Qwest to provide access to the database on a 
bulk basis. The Joint Intervenors also cite the FCC's UNE Reimznd Order to state 
that the FCC determined access to call-related databases to be necessary. The Joint 
Intervenors argue that Qwest does not meet the requirements of Checklist Item No. 10 
unless it provides access to the ICNAM database as a whole, rather than on a per-dip 
or per-query basis. 
The Joint Intervenors reserve the right to comment on Qwest's performance measures 154 

"AT&T Corp. 17. Iowa Utils. Bd., 525 U.S. 366, 391 (1999). 

'" UNE Reinand Order, 4 10-20. 
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pending audited results of testing of the performance measures. Tr. at 230. As 
discussed above, except for the issue over access to ICNAM, and Commission review 
and evaluation of audited results of relevant performance measures, the Joint 
Intervenors agree that Qwest is in compliance with the requirements for Checklist 
Item No. 10. 

3. Draft Initial Order 

In the Draft Initial Order, we concluded that Qwest properly interprets the FCC's 
requirements for providing access to call-related databases and the ICNAM database 
in particular. In its First Report and Order, the FCC provided that "incumbent LECs, 
upon request, must provide nondiscriminatory access on an unbundled basis to their 
call-related databases for the purpose of switch query and database response through 
the SS7 network" and that ILECs must provide access "by means of physical access at 
the STP linked to the unbundled database."" 

In its UNE Reiizaizd Order, the FCC included calling-name databases, such as the 
ICNAM, as UNEs with other call-related databases, but retained the same standard 
for access to the UNE: "[l]ncumbent LECs, upon request, must provide 
nondiscriminatory access to their Cali-related databases on an unbundled basis, for the 
purpose of switch query and database response through the SS7 network."36 Further, 
the FCC required ILECs to provide access "by means of physical access at the 
signaling transfer point linked to the unbundled databases."" 

Qwest also properly cites the Supreme Court's interpretation of the term "technical 
feasibility" in AT&T C o p  1'. I o i t ~ ~  Utils. Bd. Qwest has offered access at a 
technically feasible point - the signaling transfer point - the point at which the FCC 
has required ILECs to provide access. 

The Joint Intervenors seek more than the FCC has required of ILECs as of the time 
Qwest filed its request to provide In-Region interLATA service. In the SBC Texas 
Order, the FCC specifically provided that an RBOC must be in compliance with FCC 
rules and orders as of the time they make their application.38 In addition, the FCC 
noted that during the review process for compliance with checklist items, "inevitably . 
. . a variety of new and unresolved interpretive disputes about the precise content of 

" First Report and Order, 9 484. 

36 UNE Reinarid Order, 19 402,403. 

'' Id., ¶ 410. 

38 SBC Texas Order, 1 22. 
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1.55, 
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an incumbent LEC's obligations to it competitors" will arise.3y However, the FCC 
stated that the Section 27 1 process is not intended to resolve such disputes.J0 

3. WorldConi Coiiiiiierzts 

WorldCom filed separate comments on the Draft Initial Order, specifically objecting 
to the conclusion that Qwest need not provide access to the entire ICNAM database 
through bulk transfer. WorldCom requests the Staff to reconsider its recommendation 
on this point, arguing that Qwest's failure to provide CLECs access to the database on 
a bulk transfer basis is discriminatory access. 

WorldCom argues that Section 25 1 (c)(3) requires "nondiscriminatory access to 
network elements on an unbundled basis at any technically feasible point." 
WorldCom further argues that at the time the FCC issued its First Report arid Order, 
the FCC concluded that it was only technically feasible to access call-related 
databases at the signaling transfer point. or STP." WorldCom claims that it is now 
technically feasible to access databases by other means than through the signaling 
network. WorldCom argues that Qwest provides access on a global basis to itself, 
and that denying WorldCom access on a global basis is discriminatory. In addition, 
WorldCom argues that limiting access to a per-dip or per-query basis requires 
WorldCom to incur additional costs and prevents WorldCom from providing the same 
quality of service as Qwest. 

5. Qwest Comments 

Qwest agrees with the conclusion in the Draft Initial Order that FCC rules do not 
require bulk transfer of the entire ICNAM database. Qwest concurs with the 
conclusion that WorldCom is demanding more than FCC rules require, and that 
Qwest is therefore providing access to the ICNAM database that is nondiscriminatory 
and consistent with the requirements of Section 27 1 (c)(2)(B)( x). 

6. Discussion 

While WorldCom is correct that Section 25 l(c)(3) requires nondiscriminatory access 
at any technically feasible point, the UNE Renznrzd Order, issued much more recently 
than the First Report and Order, requires access to calling name databases such as the 

39 Id., 923. 

Id. 

4' First Report and Order, 485. 
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ICNAM only at the STP.“ We continue to believe that Qwest need not modify its 
SGAT to allow access to its ICNAM database on a bulk transfer basis either to 
comply with the requirements of Checklist Item No. 10, or for the basis of approval of 
the SGAT under Section 252(f)(2). WorldCom may wish to negotiate this issue with 
Qwest while modifying or renegotiating its existing interconnection agreement. 
However, following the FCC decisions in the Firsr Report and Order and the UNE 
Reiizaizd Order, Qwest need not make bulk transfer access to the ICNAM database 
available to all CLECs under its SGAT in Washington. 

D. Verification of Compliance 

I63 
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Aside from the issue in dispute about access to the ICNAM database, and pending the 
results of testing of performance measures DB-I, DB-2, and for the LIDB database, 
all parties agreed that Qwest had met the requirements of Checklist Item No. 10. The 
testimony and exhibits of Qwest witness Bumgarner demonstrate that Qwest provides 
and offers nondiscriminatory access to call-related databases and associated signaling 
in compliance with the requirements of Section 271(c)(3)(B)(x), and the 
Commission’s evidentiary requirements. 

After reviewing WorldCom’s comments we reiterate our conclusion that Qwest need 
not modify its SGAT to include access to the entire ICNAM database in  order to be in 
compliance with the requirements of Checklist Item No. 10 or for the commission to 
approve the SGAT. Qwest meets the requirements of Checklist Iteni No. 10 subject 
to Commission review and evaluation of audited results of relevant performance 
measurements for call-related databases and associated signaling and Qwest 
performance following the ROC OSS regional testing process. 

X. CHECKLIST ITEM NO. 12 - DIALING PARITY 

A. FCC Requirements 

Section 271(c)(2)(B)(xii) of the 1996 Act requires RBOCs to provide 
“Nondiscriminatory access to such services or information as are necessary to allow 
the requesting carrier to implement local dialing parity in accordance with the 
requirements of section 25 l(b)(3).” 

Section 251 (b)(3) imposes upon all Local Exchange Carriers: 

The duty to provide dialing parity to competing providers of telephone 
exchange service and telephone toll service, and the duty to permit all 
such providers to have nondiscriminatory access to telephone numbers, 
operator services, directory services, directory assistance, and directory 

42UNE Remand Order, 9 402. 
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In the Matter of the Investigation into the 1 
Entry of QWEST CORPORATION, formerly ) WORKSHOP 1 FTNDINGS AND 
known as U S WEST COMMUNICATIONS, ) RECOMMENDATION REPORT 
INC., into In-Region InterLATA Services ) OF THE ADMINISTRATIVE 
under Section 27 1 of the Telecommunications ) LAW JUDGE 
Act of 1996. 

DISPOSITION: REPORT ISSUED 

Procedural Background of this Report. This Workshop 1 Findings and 
Recommendation Report of the Administrative law Judge is being submitted to the 
Commission pursuant to Cominission Order 00-243, issued May 5 ,  2000 and Appendix A, 
thereto, as amended by Order No, 00-385, issued July 17,2000. The purpose of the report 
is to assist the Commission in reaching a decision as to whether or not to recommend to the 
Federal Communications Commission (FCC) that Qwest be granted the authority to 
provide in-region interLATA services. Specifically, the Commission is to base its 
recommendation upon its findings as to whether Qwest Corporation (Qwest) has met the 
competitive checklist and other requirements of Section 27 1 of the Telecommunications 
Act of 1996 (the Act) which prescribe the mechanism by which Qwest may be found 
eligible to provide in-region interLATA services. In order to be able to make such 
findings, the Commission established the procedures in the above-noted Orders. 

The Analytical Framework and Standards of Review. In the Bell 
Atlantic New York 27 1 Order (FCC 99-404), the FCC set out the legal and evidentiary 
standards to determine the applicant’s compliance with the competitive checklist. They 
appear in that Order, released December 22, 1999, at paragraphs 43-60. In brief, they place 
the burden upon the BOC to demonstrate that it has “fully implemented the competitive 
checklist and, particularly, that it is offering interconnection and access to network 
elements on a nondiscriminatory basis.” The standard of proof upon Qwest to meet that 
burden is by a preponderance of the evidence (Id. at par. 48). Once Qwest has made a 
prima facie case, it falls upon the intervenors to “produce evidence and arguments to show 
that the application does not satisfy the requirements of section 27 1, or risk a ruling in the 
BOC’s favor.” (Id. at par. 49). 



, With respect to those functions the BOC provides to competing cai-riers that 
are analogous to the functions a BOC provides to itself in  connection with its own retail 
service offerings, the standard is that it must provide access to its competitors “in 
substantially the same time and manner as it provides to itself.” Where there is an 
analogous retail situation, “a BOC must provide access that is equal (Le. substantially the 
same as) the level of access that the BOC provides itself, its customers or affiliates, in 
terms of quality, accuracy, and timeliness.” 111 those instances where a retail analogue is 
lacking, the BOC “must demonstrate that the access it provides to coinpeting cai-riers 
would offer an efficient carrier a meaningful opportunity to compete.” (Id. at par. 44 et 
seq). I have applied those standards and guidelines, as elaborated upon in the FCC Order, 
with respect to each of the disputed’ Workshop I issues, in making the recommendations in 
this Report. 

The Examination Process. The first workshop (Workshop 1 ) was held on 
August 9 and 10, 2000. As specified in Appendix A of Order 00-243, Workshop 1 
included examination of the following Section 27 I checklist items: (3) Poles, Ducts, 
Conduit, Rights-of-way; (7) 9 11, Directory Assistance, Operator Services; (8) Listings; (9) 
NXX Administration; (10) Databases, Signaling; (12) Local Dialing Parity; ( 13) Reciprocal 
Compensation. Pre-filed testimony was received from Qwest and several intervenors. To 
aid in the examination of the Checklist Items that appeared to be in contention after the 
exchange of prefiled testimony, Qwest prepared an outline of the Workshop I issues which 
was utilized to identify each issue and provide a quick reference for discussion purposes. 
The issues outline (but not the positions of the parties as characterized therein) was adopted 
by the parties for use in the Workshop. It is affixed to this Report as Attachment A, and is 
referred to repeatedly throughout this Report. 

During the course of the Workshop 1 proceedings, the parties were able to 
reach agreement on resolving numerous issues relating to the subject checklist items. A 
significant number of issues, however, remained in contention. Witnesses appeared on 
behalf of many of the parties and there was ample opportunity for opposing parties, the 
ALJ, and staff advisors to question witnesses and counsel with respect to facts and 
positions being offered into the record. Integral to the give-and-take negotiations that co- 
existed with the presentation of evidence, was the ongoing process of revising the Qwest 
Statement of Generally Available Terms (SGAT) document to comport with the 
agreements that had been reached either in Oregon or other states. Indeed, the SGAT is 
regularly being revised as proceedings in other states lead to further changes. The SGAT, 
in its latest available iteration, is affixed as Attachment B. References in the Report to 
SGAT sections, both disputed and not, are to that document. 

At the conclusion of Workshop 1, briefs were filed by the following parties: 
Qwest Corporation (Qwest); AT&T and WorldCom, Inc., jointly; and the Western States 
Competitive Telecommunications Coalition (WSCTC), consisting of Advanced Telcom 
Group, Inc., Electric Lightwave, Inc., JATO Operating Corp. McLeodUSA, Inc., and 
NEXTLINK Oregon, Inc. 

Treatment of matters not disputed by the parties is discussed further, in detail, below. I 
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Evaluation and Recommendations Regarding Workshop 1 Issues. 

As noted in the Commission’s Orders setting out the procedures for 
examining the Qwest 27 I application, the cases that have already been brought to the 
FCC have been remarkable for their size, complexity and expenditure of resources by 
applicants, interested parties and state commissions. This Commission therefore 
concluded that, for the sake of both consistency and preservation of resources, it would 
be wise to use relevant portions of the records developed in other states where Qwest 
operates. Findings by other commissions, particularly in the state of Washington, were to 
be given careful consideration in the preparation of these recommendations. 

The procedural schedule in this docket was designed to further that 
purpose: in general, workshops in other Qwest jurisdictions have preceded those in 
Oregon and settlements of particular issues reached elsewhere have been stipulated into 
the record in this proceeding. Recently, the Washington Utilities and Transportation 
Commission AW overseeing Qwest’s 27 I application issued a Proposed Revised Initial 
Order.’ Areas in which my recommendations disagree with that proposed order are 
specifically noted. 

Treatment of Non-disputed Issues. In Workshop 1,  there were 
numerous areas where there are no disputes between Qwest and any intervenor with 
respect to Qwest’s compliance with a particular aspect or element of a checklist item. In 
addition, there were some preliminarily disputed areas where, during the course of the 
Workshop, amending language inserted into the SGAT satisfied all of the parties. 
Furthermore, with respect to those non-disputed os settled issues, I did not receive any 
recommendation from the members of the Commission Staff, who have been advising me 
in this process, that further study or evidence is warranted. I conducted no further, 
independent review on these checklist itenis and issues, other than to read the findings of 
other commissions presented with these same issues. With respect to these checklist 
items and issues no longer in dispute, I propose a finding by the Commission, based 
upon my review of the Qwest Direct and Rebuttal Testimony submissions and the 
successful resolution of certain contested issues at the Workshop, that Qwest has made a 
yriinn facie case, met its burden, and satisfied the requirements of the Act. 

0 

Treatment of Disputed Issues. With respect to disputed issues, I have 
made recommendations as to whether Qwest has met the Act’s requirements and, if not, 
what changes to the SGAT should be made or what matters should be resolved either 
through further negotiations among the parties or in Workshop 5. 

The Workshop 1 Checklist Items’ issues and subissues are discussed, 
individually, below. 

Docket Nos. UT-003022 and UT-003040, August 31,2000. The Washington State Workshop 1 
proceeding, held June 21 -23,2000, approximately 6 weeks before the Oregon workshop. dealt with the 
identical issues. 
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Checklist Item 3: Access to Poles, Ducts, Conduits & Rights-of-way (PDCROW) 

The Act requires Qwest to provide nondiscriminatory access to PDCROW 
owned or controlled by it at just and reasonable rates in accordance with Section 224.’ A 
number of issues that were raised in prefiled testimony under this checklist item were 
resolved either by revisions to the SGAT in Qwest’s rebuttal testimony or during the 
course of Workshop 1. 

Among the issues resolved prior to the workshop were the following: 
1. An alteration to SGAT Sec. 10.8.2.5 (Attachment B, p. 203) with 

respect to a reference to municipal laws. 
2.  An alteration to SGAT Sec. 10.8.2.20 (Zbid, p. 205-6) with respect to 

the standards imposed on CLEC attachments being no more stringent 
than those Qwest imposed upon itself. 

3. The removal of language from SGAT Sec. 10.8.2.20 (Zbid.,~. 206) 
regarding the use of Qwest’s internal procedures as a standard. 

As noted above, Qwest prepared a list of outstanding issues, affixed as 
Attachment A, which I adopted for the parties’ reference and use during Workshop 1. 
Each issue was identified, first, by checklist item number and second by the order of 
discussion. Thus, the first item not resolved prior to the Workshop was identified for 
discussion as “Issue 3-1 .” Each of these issues, whether resolved by the parties or still in 
dispute, is discussed in turn. 

Issue 3-1: SGAT Definitions Applicable to PDCROW. Three subissues 
were raised and resolved at the Workshop.4 First, Qwest agreed to AT&T’s request to 
amend the SGAT definition of ducts and conduit to include building risers. SGAT Sec. 
10.8.1.2 (Zbid.,~. 201). Second, AT&T abandoned its initial stance that the definition of 
rights-of-way should include public rights of way. Third, Qwest has proposed to modify 
the definition in SGAT Sec. 10.8.1.5 ( B i d  , p. 205) of “ownership or control to do so” to 
read as follows: “‘ownership or control to do so’ means the legal right, as a matter of 
state law, to convey an interest in real or personal property.” In light of this change to the 
SGAT and the AT&T and WorIdCom Joint Briefs ( A / W ’ s )  silence on the matter, I 
recommend a finding that this change satisfies AT&T’s concern that the definition should 
not be limited to real property. (See tr. p. 28, lines 18-20). 

Issue 3-2: Procedures for Access to Rights-of-way (ROW) and 
Multiple Dwelling Unit (MDU) Agreements. The parties have conflicts with respect to 
three of the following four subissues: 

‘Section 224 provides for FCC regulation of pole and other facilities attachments in the absence of state 
regulation. Oregon regulates such attachments (ORs 759.650-675, OAR 860-022-0055). Therefore, to 
meet its burden under this checklist item, Qwest must also comply with the Oregon statutes and d e s  and 
with the rates negotiated in its interconnection agreements. 

Intervenors did not contest this assertion or raise these issues in their briefs or other post-workshop 
submissions. 

Qwest’s assertion that these subissues were satisfactorily concluded was made in its post-Workshop brief. 4 
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1. Disclosure of private MDU agreements without the landowners’ 
consent-unresolved.- 5 

2. Qwest’s entitleinent to notice of and opportunity to cure a CLEC 
breach of a Qwest-Landowner ROW agreement--unresolved. 

3. Requiring CLECs to record MDU agreements, due to their nature as 
interests in real property-resolved as described below. 

4. Deferral of Issue 3-2 to future workshop on subloops and field 
collocation-unresolved. 

Subissue 3-2. I :  Disclosure of private MDU ngreeimwts withoul 
lnizdo wiz e r-s ’ con sent. 

Positions of the Parties. Qwest’s argument is quite brief it proposes that 
such agreements not be disclosed without prior consent of the landowner. It contends 
that landowners, whose interests have not been represented in these proceedings, have 
some legitimate expectation of privacy. Yet, neither Qwest’s brief, nor the record, 
provide evidence indicating grave concerns on the part of property owners that their 
expectations of privacy will be violated absent a confidentiality clause. Qwest claims 
that AT&T’s position-MDU agreement terms’ must be disclosed in the absence of 
express preclusion-is “overly formalistic.” 

The Joint Brief of AT&TNorldcom ( A N )  makes extensive argument on 
this issue. Although the law is not yet settled, A/W claims that it is the intention of the 
FCC to find that the iiser conduits used pursuant to MDU agreements are subject to the 
requirements of Section 251(b)(4) of the Act as a type of ROW or conduit. (Due to the 
impending release of a relevant FCC decision, as discussed under subissue 4, A/W seeks 
a deferral of this issue). A N  also contends that Qwest has sufficient “ownership or 
control” required by the Act to bring these agreements within the Section’s requirements. 
If MDUs do, indeed, fall into this covered category, A/W contends that Qwest’s failure to 
afford CLECs access to these ROW and MDU agreements (as opposed to just the 
publicly recorded interests acquired either by eminent domain or contract) is unlawful. 
A N  contends that Qwest’s closely held knowledge of the terms of these agreements give 
it a discriminatory advantage in the negotiating process. A/W also argues against the 
notion that these agreements are proprietary or contain trade secrets. Regardless of the 
legal subtleties involved, A/W cites the long history of Qwest as the dominant local 
exchange company and all of the advantages in acquiring ROWS, easements and uniquely 
available property use agreements and relationships with piivate property owners that it 
has accrued because of its special status. A N  contends that a new competitor faces an 
unfairly daunting task in seeking to replicate “from scratch” the scope and quality of such 

’ The Teleconz~~iu~~icatioris Reports lead story in the October 16,2000 edition, states that the FCC adopted a 
report and order and further notice of proposed rulemaking on October 1 I, 2000, in Dockets CC 96-98 and 
88-57 which may have an impact on this issue. It is expected that modifications to the SGAT will be 
negotiated among the parties once the text becomes available. 
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agreements. It also believes that Qwest would be able to use the strength of its 
preexisting relationships to disadvantage CLECs by seeking exclusivity arrangements or 
other secret deals. 

Findings and Recommendation. ILECs typically have had inany 
decades of close ties to the communities and, especially, the businesses in the places in 
which they operate. The ability to obtain favorable access to private property does not 
rely upon coercive power alone. Active participation by employees in the civic life of the 
community has not only been encouraged, but many times supported by above-the-line 
expenditures, generating tremendous amounts of goodwill and providing access to 
business relationships not otherwise available. Qwest has not shown itself to be any 
different form other ILECs in this regard, ‘ This unique standing in the community does 
not evaporate with the advent of local exchange competition and it has provided Qwest 
with both a valuable portfolio of existing agreements and the ability to leverage further 
advantage for itself. Therefore, I agree with the findings of the Washington ALJ that 
Qwest’s proposed resolution of this issue fails to satisfy the Act’s requirements. 

Although CLEC’s are not entitled to automatically “piggyback” on private 
ROW and MDU agreements, they must be afforded reasonable access to those 
documents. Nondiscriminatory access to this information in Qwest’s possession will help 
to enable a CLEC to negotiate on a reasonably equal footing with Qwest. I recommend 
that the Commission encourage the parties to continue to negotiate on this issue so that it 
will not be necessary to dictate the terms which the Commission will require for its 
recommendation of approval for Qwest’s Section 27 1 authority. 

Subissue 3-2.2: Qwest’s entitlement to notice of nnd opportunity to cure Q 

CLEC breach of n Qwest-Landowner ROW agreement. 

Positions of the Parties. Qwest proposes that, in their ROW negotiations, 
CLECs obtain a landowner’s consent to Qwest’s opportunity to cure CLECs’ breaches or 
defaults of the underlying agreements as a condition to obtaining ROW access. Qwest is 
concerned that, without such an agreement, a CLEC could place Qwest’s ROW rights 
irretrievably in jeopardy. Qwest also argues that this requirement would protect other 
CLECs as well as Qwest. Qwest contends that A/W is trying to make new law by 
deleting this requirement from the SGAT. 

A/W argues that the new Qwest agreement requirements are unnecessary 
and, because they are not required of Qwest, itself, discriminatory. ANV further notes that 
the law states what Qwest’s, not CLECs’, mandates for nondiscriminatory access to 
ROWS are. “Procedures for an attachment application should ensure expeditious 
processing so that so that ‘no P O C ]  can use its control of the enumerated facilities and 
property to impede, inadvertently or otherwise, the installation and maintenance of 

OAR 860-026-002( l)(c), (2)(c) and (3)(c) allows Qwest to take above-the-line those just and reasonable 
expenses used for communication “...the primary purpose of which is.. .to enhance the credibility, 
reputation, character or image” of Qwest. 
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telecommunications.. .equipment by those seeking to compete in those fields.’”’ A/W 
cites examples of existing ROW agreements which tend to show that Qwest “doesn’t 
practice what it preaches.” (A/W Joint Brief, p.19-20). Qwest, not the landowner, seems 
to have fashioned the agreement to comport with its concerns about assignment and use 
and did not give the landowner the right to cure in the event of an assignee’s breach. A/W 
also argues that the proposed provision ( I  ) is burdensome, because a landowner will find 
it unwelcomed and therefore will lead to more protracted negotiations, (2) discriminatory, 
because it applies only to CLECs and (3) requires CLECs to incur greater potential 
liabilities than Qwest because it affords CLECs no protection in the event of a Qwest 
default. 

Findings and Recommendations. The Washington State AW’s 
Proposed Revised Initial Order is silent 011 this matter. I find that the parties have 
legitimate, but competing interests on this subissue. However, while Qwest does, indeed, 
run a risk of loss of ROW if a CLEC breaches. there are, in my opinion, alternative 
means available that will not impede CLECs’ abilities to negotiate ROW agreements: For 
example, Qwest inay amend its own agreement’with the landowner or offer the 
landowner a separate guarantee agreement. Unlike the CLECs, in the event that Qwest 
ultimately provides copies of its ROW and MDU agreements to CLECs, Qwest will be 
aware of all competitors’ uses of Qwest’s ROWS and will be able to act independently 
and expeditiously to protect its interests. I find that the proposed SGAT Exhibit D, 
Attachment 4, Consent Agreement Form, Paragraph 4, Notice and Cure Peiiod, language 
is burdensome and discriminatory, and therefore recommend that the Commission 
encourage the parties to continue to negotiate on this issue so that it will not be necessary 
to dictate the terms which the Commission will require for its recommendation of 
approval for Qwest’s Section 271 authority. 

0 
Subissue 3-2.3: Requiring CLECs to record MDU agreements, due to their 

nature as interests in real property. 

Although the parties continue to disagree over the motivation and legal 
bases for recordation of MDU agreements, Qwest acquiesced to the AT&T position and 
modified the fourth paragraph of Sec. 2.2 of SGAT Exhibit D, Paragrap.h 3.b. of the 
Access Agreement (Attachment 4 to Exhibit D) and Paragraph 2 of the Consent 
Regarding Access Agreement (part of Attachment 4, supra). . A/W raises no objection to 
Qwest’s proposed modifications in its brief and I recommend a finding that this issue is 
resolved. 

Subissue 3-2.4: Deferral of Issue 3-2 to future workshop on subloops and 
field collocation. 

Positions of the Parties. Qwest contends that AT&T is asking the 
Commission to cease all work on Checklist Item 3, including the briefs submitted, this 
Findings and Recommendations Report and the Commission’s interim order, until the 

A M ’ s  citation of FCC’s BellSouth Second Louisiana order, Par. 176, citing Local Competition First a Report and Order, 1 I FCC Rcd at 16067. 
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workshops on subloops and field collocation are held. Qwest contends that any Checklist 
3 issues that arise in the subloop/field collocation context can be dealt with at the 
appropriate time. It further states that AT&T agreed to this position at a Colorado 
workshop. A N  voices its concern that CLECs might be precluded from discussing MDU 
issues at the sublooplcollocation workshop, and does not want Checklist Item 3 to be 
closed until such concerns are fully addressed. 

Findings and Recommendation. I recommend a finding that a formal 
decision is unnecessary. These proceedings have been fashioned by Commission Order 
to have flexibility consistent with the orderly and fair gathering of information necessary 
to make a reasoned recommendation to the FCC. In the event that the Commission 
rejects the ALJ’s recommendations, above, to the extent that they keep some additional 
Checklist 3 items open, Workshop 5 need not be the only means to examine new 
evidence or changed circumstances in this case. As shown in Workshop 1, the parties 
have been given sufficient latitude to explore matters that are reasonably gelinane to the 
matters under discussion.s 

Issue 3-3: SGAT Duty Not to Discriminate. 

Positions of the Parties. AT&T originally claimed that the SGAT 
PDCROW provisions lacked adequate language regarding Qwest’s duty not to 
discriminate. The parties agreed at the Workshop that the language currently being 
proposed by Qwest, was adequate (Tr. p. 60,ll. 16-18). 

Findings and Recommendations. I recommend that the Commission 
find that SGAT provisions 10.8.2 (p. 202), 10.8.2.20 (p. 205-6) and 10.8.2.24 (p. 206-7) 
satisfy the checklist requirement with respect to specifying Qwest’s duty not to 
discriminate in access to PDCROW. 

e 

Issue 3-4: Deadlines for Field Verifications on Large Requests 

This dispute concerns the placement of large PDCROW orders by CLECs 
and Qwest’s concern about its ability to timely comply. The debate centers around the 
relationship between the language in Paragraph 2.2 of SGAT Exhibit D and the FCC rule 
embodied in 47 CFR l.l403(b). The applicable portion of that rule provides as follows: 

Requests for access to a utility’s poles, ducts conduits or rights-of-way by 
a telecommunications carrier or cable operator must be in writing. If 
access is not granted within 45 days of the request for access, the utility 
must confirm the denial in writing by the 45’h day. The utility’s denial 
shall be specific, shall include all relevant evidence and information 
supporting its denial, and shall explain how such evidence and information 

For example, TR Daily for October 12,2000, reports that the FCC has approved new rules with respect to 
MDU CLEC access. Once the text becomes public, the parties will be expected to integrate those rules into 
the SGAT negotiations explored under the subloop and collocation checklist items. 

X 
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relate to a denial of access for reasons of lack of capacity, safety, 
reliability or engineering standards. 

Positions of the Parties. The arguments are not about facts, but rather 
the legal interpretation of the FCC rule, compliance with which is necessary for Qwest to 
obtain 271 approval. Both parties discuss the FCC decision in Cavalicr Teleylzone, LCC 
11. Virginia Electric aizd Powel- Conipnizy, 15 FCC Rcd. 9563, decided June 7, 2000. 
Qwest contends that the most recent revisions to the SGAT biing it within compliance 
despite its allowance for events satisfying the 47 CFR 1.403(b) requirements occuii-ing 
after 45 days. A/W contends that the 45 day requirement is absolute and does not 
provide for exceptions based on size. 

Findings and Recommendation. The resolution of this matter does not 
turn on a question of Oregon law. Furthermore, the matter suggests a region-wide 
standard should be applied, since part of the OSS performance measurements conducted 
by the ROC, will be based on Qwest’s compliance with FCC rules with respect to the 
ordering process. I therefore recommend that the Commission look to the legal analysis 
already concluded in Washington State. In the Revised Initial Order, paragraphs 57-60, 
the ALJ summarizes her analysis of the law and concludes that a firm 45 day time limit 
does indeed exist and the number of poles requested does not alter the requirements of 
the rule. I recommend that the Commission encourage Qwest to further negotiate with 
the intervenors regarding the development of SGAT language that will comply with the 
FCC’s rules and meet with the Commission’s amroval. 

Issue 3-5: PDCROW Reciprocity of Access 

Positions of the Parties. Qwest proposes by its drafting of Section 
10.8.1.4 of the SCAT (Attachment B, p. 202), that CLECs, as well as Qwest, be required 
to provide PDCROW access in a manner consistent with Section 224 of the Act. A/W 
argues that imposing this requirement is unlawful, citing paragraph 123 1 of the FCC’s 
Local Cornpetition Order which interprets Section 5 1.219 to require that only CLECs are 
entitled to reciprocal access under the defining language in Sec. 1.40Xa) and 1.402(h). 
They must provide it to each other, but not to Qwest. As a practical matter, A/W notes 
that Qwest could easily overwhelm all of the CLECs through PDCROW access requests. 
Qwest and A/W both acknowledge the U.S. 9’’’ circuit court of Appeals decision in 
USWEST Coininuizicntiolzs v. Hamilton. Qwest represents at page 14 of its brief that, “if 
the Ninth circuit decision becomes final, Qwest will delete the reciprocity clause, Sec. 
10.8.1.4, altogether in Oregon.” The issue was not explored in the Washington State 
proceedings. 

Findings and Recommendation. Although the gth Circuit disagreed with 
the FCC’s interpretation of the Act, it recognized that, under the Hobbs Act, only the 8t1’ 
Circuit could review the FCC’s rules for federal statutory compliance. Until such time, 
the gth Circuit stated that it must uphold paragraph 123 1 of the Local Competition Order. 
It is currently the law of the land. I find that Qwest’s proposed language in Section 
10.8.1.4 of the SGAT violates FCC rules and recommend that the Commission encourage 0 
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Qwest to negotiate revisions to the SGAT that will bring it within compliance and meet 
with the Commission's approval. If a change in the law does occur, Qwest may seek to 
modify the SGAT at the appropriate time. 0 

Conclusion. Except as noted above, I recommend that the Commission 
certify Qwest's compliance with Checklist ltem 3. 

Checklist Item 7: 911, Directory Assistance and Operator Services 

This checklist item requires Qwest to provide nondisciiiiiinatory access to 
(1) 91 1 and E9 11, (2) directory assistance services for other carriers' customers to obtain 
telephone numbers and (3) operator call completion services. 

Positions of the Parties. A number of objections to the SGAT language 
were raised at the Workshop by AT&T arid WorldCom. The parties negotiated changes 
to that language and, by inutual agreement of the participants, all issues under this 
checklist item were deemed resolved.' 

Findings and Recommendation. I recommend that Qwest be found to 
have satisfied this checklist item, contingent upon satisfactory perforinance in the ROC 
OSS testing phase. 

Checklist Item 8: White Page Listings 

This checklist item requires Qwest to provide nondiscriminatory 
appearance and integration of white page listings to CLEC customers and white page 
listingsfor CLEC customers with the same accuracy and reliability that the BOC 
provides its own customers. 

None of the intervenors raised an objection to Qwest's compliance with 
this item and it was closed by stipulation at the Workshop. I concur with the proposed 
findings of the ALJ in the Washington State Revised Initial Order, and recommend that 
Qwest be found to have satisfied this checklist item, contingent upon satisfactory 
perfoimance in the ROC OSS testing phase. 

Checklist Item 9: Numbering Administration 

This checklist item requires that Qwest provide nondiscriminatory access 
to telephone numbers for assignment to the other carrier's telephone exchange service 
customers until the time that rules, plan or guidelines are established for numbering 

' There appears to be an inconsistency between the Qwest and A/W briefs with respect to the proper 
checklist item under which access to certain databases is discussed: the database referred to by Qwest as 
InterNetwork Calling Name Database or ICNAM and discussed under checklist item 10, appears to be the 
same database as the calling name assistance database (CNAM) referred to by A/W in its brief under this 
checklist item 7 .  A review of the Washington State Revised Initial order indicates that this issue was 
explored under checklist item 10. I have followed its example in the organization of this report. 
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administration. Once the administrative procedures go into effect, Qwest must comply 
with those rules, plan or guidelines. 

There were some questions raised by intervenors in prefiled testimony 
regarding Qwest’s Local Routing Nuiiiber policy and number reassignment. However, 
the intervening parties agreed to defer the exploration of these issues to the examination 
of checklist items I and 11, respectively, in later workshops, and stipulated to Qwest’s 
compliance with this checklist item during the course of Workshop I .  I concur with the 
proposed findings of the AM in the Washington State Revised Initial Order, and 
recommend that Qwest be found to have satisfied this checklist item, contingent upon 
satisfactory performance in the ROC OSS testing phase. 

Checklist Item 10: Signaling and Call-Related Databases 

This checklist item requires Qwest to provide nondiscriminatory access to 
databases arid associated signaling necessary for call routing and completion. The Act 
also includes “databases [and] signaling systems.. .used in the transmission, routing or 
other provision of a telecommunications service” within the definition of the term 
“network element.” Initial questions or disputes relating to ( 1 ) direct connections for 
signaling, ( 2 )  SGAT language changes regarding CLEC delivery of Calling Party 
Number (CPN), and (3) Line Infoimation Database (LJDB) accuracy, were all resolved 
prior to or at the Workshop. The only area of contention remaining between the CLECs 
and Qwest on this checklist item concerns the extent of CLEC access to the entire 
InterNetwork Calling Name Database (ICNAM). * 

Positions of the Parties. Qwest contends that it must provide access to its 
calling name database on a “per query” basis only. It cites the FCC’s UNE Remand 
Order” in support of its position. A N  argues that CLECs should have access to the 
entire database because it will enable customers to have benefits deribed from the 
offering of new consumer products or better service on existing products and using the 
databases in innovative ways. A/W contends that Qwest will have a discriminatory 
advantage unless CLECs “are able to populate and maintain their own databases in a way 
that Qwest does for itself.” A N  seeks to distinguish the UNE Reinand Order by 
referring to its witness’ testimony that global access is technically Ceasible by means 
other than the signaling network. The oiily description of “infeiior service” A/W 
describes is that, in comparison with Qwest, it cannot allow a customer “to receive a 
calling party’s name and the date and time of the call during thefirst silent interval in the 
ringing cycle.” (emphasis supplied, It should be noted that A/W does not contend that 
this information is not available during either the second ring or the second silent 
interval). 

Findings and Recommendation. The Washington State Revised Initial 
Order discussed and analyzed the law relating to this issue extensively. With respect to 

lo Third Report and Order and Fourth Further Notice of Proposed Rulemaking, I n  the niatter of 
Inzplenzentation of the Local coinpetition Provisions of the Telecoiiiiiiuriications Act of 1996, CC Docket 
No. 96-98, FCC 99-238 (Rel. Nov. 5 ,  1999). 
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the various legal arguments, the ALJ noted that the UNE Reinand Order requires access 
to calling name databases such as the ICNAM only at the STP. Consequently, she found 
that Qwest only had to provide ICNAM data on a “per query” basis to satisfy the 
requirements of Checklist Item 10. I concur with the proposed findings of the ALJ in the 
Washington State Revised Initial Order, and recommend that Qwest be found to have 
satisfied this checklist item, contingent upon satisfactory performance in the ROC OSS 
testing phase. 

Checklist Item 12: Local Dialing Parity 

This checklist item requires Qwest to provide nondiscriminatory access to 
whatever services or information that may be necessary to allow a CLEC to implement 
local dialing parity. None of the intervenors raised an objection to Qwest’s compliance 
with this item and it was closed by stipulation at the Workshop. I concur with the 
proposed findings of the ALJ in the Washington State Revised Initial Order, and 
recommend that Qwest be found to have satisfied this checklist item and that all relevant 
SGAT provisions be approved. The FCC has determined that 110 performance measures 
are necessary with respect to this checklist item and, accordingly, the ROC has not 
developed performance measures. 

Checklist Item 13: Reciprocal Compensation 

This checklist item requires that Qwest’s access and interconnection 
offerings include reciprocal compensation arrangements that the Coinmission considers 
“just and reasonable.” In so doing, the Commission must find that “(i) such terms and 
conditions provide for the mutual and reciprocal recovery by each carrier of costs 
associated with the transport and facilities of the other carrier and (ii) such terms and 
conditions determine such costs on the basis of a reasonable approximation of the 
addition costs of terminating such calls.” 

In analyzing Qwest’s SGAT for compliance with this Sec. 271 
requirement, I have sought to separate and identify the Commission’s past actions on the 
issue of reciprocal compensation which were undertaken for two different, but related, 
reasons. The first reason is because the Commission considered such actions to be in 
furtherance of local competition and, therefore, good public policy. The second reason, 
and the one that is germane in this proceeding, is because those Commission actions were 
in furtherance of the intentions of the Act as interpreted and implemented by the FCC’s 
rules. Qwest’s inclusion of language in the SGAT, which meets this second standard, 
will be used to determine whether the 271 checklist obligations have been satisfied. 

The FCC has determined that rates for reciprocal compensation must be 
symmetrical, i.e. the same rates are to apply to both ILEC and CLEC for transport and 
termination of local traffic “for the same services.” “Where the switch of a carrier other 
than an incumbent LEC serves a geographic area comparable to the area served by the 
incumbent LEC’s tandem switch, the appropriate rate for the carrier other than an 
incumbent LEC is the incumbent LEC’s tandem interconnection rate.” (47 CFR 



5 1.7 1 1 (a)( 1 )  and (3)). The interpretation of this language and Qwest’s compliance with 
it, is disputed by the parties. These disagreements were grouped by the parties into the 
following eight issues: 

13-1 : Commingling of special access circuits with interconnection 
facilities and ratcheting of rates. 

13-2: Inter-Local Calling Area Calling and POI per LATA. 

I 3-3: Host-remote compensation. 

13-4: Definition of tandem switch and tandem treatment of CLEC 
switches. 

13-5: Symmetrical reciprocal compensation/ “Hidden Costs” of 
interconnection. 

13-6: WorldCom cost sharing requests 

13-7: Symmetry of access charges for intraLATA toll calls. 

13-8: Compensation for Internet-bound traffic. 

Issue 13-1: Commingling of special access circuits with 
interconnection facilities and ratcheting of rates. 

Section 7.3.1.1.2 of the SGAT (page 52), states: “If CLEC chooses to use 
an existing facility purchased as Piivate Line Transport Service from the state or FCC 
Access Tariffs, the rates from those Tariffs will apply.” The effect of that section is to 
cause private line (non-cost-based) rates to apply when a CLEC uses spare capacity on 
facilities previously purchased under a piivate line tariff, for local interconnection usage. 

Positions of the Parties. A/W contends that, when special access circuits 
“are being used for local interconnection purposes, the Act requires that those circuits be 
priced at TELRIC rates” rather than Qwests’ private line tariffs. (A/W brief, p. 64). A/W 
cites those circuits’ functional equivalence to access circuits and, therefore, whatever 
capacity in the private line circuits is used for local interconnection, or indeed, sits idle, 
should be charged at TELRIC rates. A/W, in its brief, seeks to distinguish the FCC 
decision in its Supplenzerztal Order’lregarding the impropriety of recombining UNEs to 
avoid paying tariffed special access service rates, by noting its failure to address circuits 
used exclusively to provide local interconnection service, rather than UNEs (brief, page 
66). 

lmplementatioiz of Local Coinpetition Provisioiis in the Telecoinniuizicatioiis Act of 1996, Suppleniental 
Order Clarification, CC Docket No. 96-98, FCC 00-183, released June 2,2000. 
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Qwest cites the Siippleineiztcrl Order as allowing an IXC to convert special 
access circuits to unbundled loops and transport network elements only if the combined 
UNEs are used to provide a significant amount of local exchange service, in addition to 
the exchange access, to a particular customer.” Qwest contends that the FCC emphasized 
that the restriction of conversion of special access circuits to TELRIC-rate based facilities 
included commingling of special access services with TELRIC-rated facilities, and 
specifically rejected the WorldCom proposal offered in the A/W brief. (Qwest brief, page 
30, citing Scipplenzeiztal Order Clarifiicatioiz Par. 28 and note 79). 

Findings and Recommendation. The Washington State ALJ conducted a 
thorough examination and discussion of this issue in her Revised Initial Order, (pages 63- 
66, par. 239-25 1). In so doing, she recommended that the Draft Initial Order, which had 
ordered TELRIC rates for special access circuits used by CLECs for local 
interconnection, be reversed. The ALJ noted that it was uncertain as to whether the AN 
proposal was directly covered by the FCC orders, or whether the FCC’s position on the 
commingling issue would not be modified at some point. Nevertheless, the ALJ found 
that CLECs still received considerable benefits under the present SGAT language 
“. ..because it gives the CLECs the ability to achieve the network efficiency they say they 
want. Given their willingness to purchase the spare capacity for economic reasons even 
at the higher private line rate, the CLECs are in  essence saving the cost of purchasing 
separate interconnection entrance facilities in addition to the private line facilities.” (Id. at 
p. 66, par. 251). 

I find it significant that the A/W biief does not mention the Washington 
decision or dispute the Washington AW’s analysis of the issue. In the absence of A/W 
offering any comment on the Washington Order, I concur with the Washington ALJ and 
recommend that the language in Section 7.3.1.1.2 of the SGAT remain unchanged. 
Qwest should be found to have satisfied the requirements of the checklist item in this 
regard. However, if the FCC issues a final decision on the “commingling issue” which is 
at variance with current law, I recommend that this issue be reexamined. 

a 

Issue 13-2: Inter-Local Calling Area Calling and POI per LATA. 

This issue relates to the contention of A/W that SGAT Section 7.1.2 
requires a CLEC to have entrance facilities in each local calling area where it does 
business and be subject to private line pricing for interconnection. Qwest has attached as 
Exhibit B to its brief, revisions to that Section of the SGAT. Although it appears that the 
concerns of A/W have been addressed to at least some degree, AN has not had a foimal 
opportunity, within the pleading cycle, to comment upon Qwest’ s proposed changes. 

Findings and Recommendation. These proceedings are noteworthy for 
their flexibility and there have been numerous filings and contacts from the parties on a 
variety of procedural matters. However, I have received no indication from A N  of their 
desire to comment on this most recent submission of Qwest. I do not know, by their 
silence, whether intervenors reject the proposed language or consider it to be satisfactory. 
I therefore recommend that this issue be closed, unless in their comments to the 
Commission on this Report, due October 24, 2000, intervenors argue that the SGAT 
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language is unsatisfactory and that evidence or argument should be heard on the issue in 
the final forum for resolving open matters, currently identified as Workshop 5 .  

Issue 13-3: Host-Remote Compensation. 

At the time the Workshop 1 briefs were filed, the SGAT provided in 
Section 7.3.4.2.3 that “When CLEC terminates traffic to a Qwest remote office, tandem 
transmission rates will be applied for the mileage between the Qwest host office and the 
Qwest remote.”” As described by Qwest (Brief, p. 35), a remote switch is one of several 
“small pieces of the host switch--located in the more rural communities. The remote 
switch has the capacity to switch calling within that rural community without use of the 
host; however, any call either to or from the rural community to an area not served by the 
remote switch must be switched and routed via the host switch. The latter calls require 
Qwest to transport the calls along dedicated trunks between the host and the remote.” 

Positions of the Parties. Qwest asserts that this traffic is transport not a 
dedicated loop facility and should be compensated accordingly. A/W argues that the host 
switch is not performing tandem functions and that Qwest’s choice of network 
configurations was made for economic efficiency and that other alternatives such as 
Digital Loop Can-ier, are available (Brief, p. 59).’’ Furthennore, fdW contends that if 
Qwest may assess CLECs tandem transport rates for such treatment, the rules of 
symmetry should apply to CLEC’s SONET and DLCs.“ 

Discussion and Recommendation. In the Washington State Revised 
Initial Order, the AW reviewed and analyzed the current SGAT language and the 
positions of the parties and noted that even though CLECs “. . .are unable to interconnect 
at the remote, so that they are forced by Qwest’s network design decision to interconnect 
at the host and rely on Qwest for transport to the remotes switch.. .[i It does not follow, 
however, that a CLEC should not be charged for transport from the host to the remote 
simply because it is forced by the Qwest architecture to use Qwest’s transport.” She 
agreed with the Qwest position that the SGAT language in Section 7.3.4.2.3 requiring 
CLECs to pay tandem transmission rates for mileage between the host and remote 
satisfied the requirements of Section 271 and need not be modified. I found the 
Washington ALJ’s analysis to be sound and recommend that the Commission find that 
the current SGAT language in Section 7.3.4.2.3 satisfies the requirements of checklist 
item 13 with respect to this issue. 

Qwest appears in its October 5 version of the SGAT at page 55 to offer language which might be more 
acceptable to CLECs. However, it does not propose that language in its brief. I have therefore ignored it in 
this discussion. 

A/w goes on to cite Qwest testimony in the Arizona workshop which. it contends, undermines Qwest‘s 
representations in th s  proceeding. However, in the absence of having that testimony in the record and 
being able to evaluate it in context, I have not considered it in this analysis. 
lJ Brief at p. 61. This issue was not explored at the Workshop. In Washington, the ALJ contended that if 
CLECs believe they are entitled to such compensation they had to submit appropriate cost information. 
Washington Revised Initial Order, p. 60, par. 230. 

13 
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Issue 13-4: Definition of Tandem Switch and Tandem Treatment of 
CLEC Switches. 

Section 4.1 1.2 of the SGAT (definitions, page 7) accords a CLEC switch 
tandem status “. . .to the extent such switch actual [sic] serves the sanie geographic area as 
Qwest’s Tandem Office Switch or is used to connect and switch trunk circuits between 
and among other Central Office Switches.” Section 7.3.4.2.1 of the SGAT (page 55)  
prescribes the means for determining the switching and transmission rates. 

As noted above, FCC rules provide that: “Where the switch of a carrier 
other than an incumbent LEC serves a geographic area comparable to the area served by 
the incumbent LEC’s tandem switch, the appropriate rate for the carrier other than an 
incumbent LEC is the incumbent LEC’s tandem interconnection rate.” (47 CFR 
51.71 l(a)(3)). The FCC also gave state commissions flexibility in arbitration 
proceedings to consider “. ..whether new technologies (e.g., fiber ring or wireless 
networks) perforin functions similar to those performed by an incumbent LEC’ s tandem 
switch, and thus, whether some or all calls terminating on the new entrant’s network 
should be priced the same as the sum of transport and termination via the incumbent 
LEC’s tandem switch, the appropriate proxy for the interconnecting carrier’s additional 
costs is the LEC tandem interconnection rate.” 

Positions of the Parties. A/W objects to the SGAT definition of CLEC 
tandem switches as overly nai-row when examined in light of the FCC rule. It 
recommends the deletion of the word “actually” and changing “same” to “comparable.” 
A N  also objects to Section 7.3.4.2.1i6 WSCTC and A/W contend that the SGAT 
violates the FCC requirement for symmetrical treatment of comparable geographic area 
service, regardless of technology, as cited earlier. 

Qwest interprets paragraph 1090 to require payment at the tandem rate 
only if CLECs perform additional switching functions and to do otherwise would be for 
the FCC to “...sanction an undeserved windfall for CLECs at the expense of Qwest 
ratepayers...”. Qwest cites a previous Washington State arbitration case i n  which a 
wireless cai-rier was denied tandem-rate reciprocal compensation because the wireless 
carrier provided only a single switching service and did “. . .not incur the costs of both 
end-office and tandem switching functions.” Qwest also cites Oregon Commission Order 
97-290. WSCTC properly cites subsequent cases, such as Order 99-21 8 in ARB 91, 
March 17, 1999. In that case, the Commission found “that [FCC] rule clearly states that 
non-incumbent carriers should be compensated at the tandem switch rate if their switch 
serves a geographic area comparable to an ILEC’s tandem switch.” (p. 17). 

l5 First Report and Order, Pol: 1090 
l6 At page 55 of its brief, A/W refers to “Section 7.2.4.2.1.” As this section does not exist, I have assumed 
their intended reference. 
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Findings and Recommendation. The Commission’s recent arbitration 
decisions, such as the one just noted, are consistent with the Act and with the FCC’s First 
Repol-2 nizd Order. As noted by the Washington ALJ, “both function and geography are 
to be considered i n  deterinining appropriate transport and termination rates. The 
language in the SGAT, as written, would preclude the Coininission’s ability to exercise 
its judgment with respect to the factors of geography and function.. . .The SGAT must be 
modified.. .before Qwest can be found in compliance with Checklist Item No. 13.” (page 
57-58, par. 217-21 8). I recommend that the Commission encourage Qwest to further 
negotiate with the intervenors regarding the developinent of SGAT language that will 
comply with the FCC’s rules and meet with the Commission’s approval. 

Issue 13-5: symmetrical reciprocal compensation/ “Hidden Costs” of 
interconnection. 

Positions of the Parties. This issue relates to A N ’ S  contention that 
Qwest’s reciprocal compensation SGAT language is not symmetrical because it doesn’t 
recognize and compensate for differences between Qwest’ s and CLECs’ network 
designs. The CLECs’ network configurations differ from Qwest‘s because they are 
products of more recent advances in technology and their economic impact on network 
design. (Brief, p. 39-41). Furthermore, CLECs are required to interconnect “deep into the 
Qwest network.. .while Qwest interconnects at the top of the CLEC network.” (Id. at p. 
41). Qwest argues that A/W wants Qwest to absorb CLEC collocation and long loop 
costs. Qwest contends that these costs are incurred voluntarily by CLECs to avoid 
installing additional switches. (Brief, p. 5 I).  Compensating CLECs under these 
circumstances, in Qwest’s view, violates FCC rules, which require compensation to be 
based on ILEC costs and cost studies, unless the CLEC submits its own cost studies. It 
further cites the Local Coinpetition Order at Par. 1057 for the principle that the FCC 
precludes consideration of loop costs in setting termination costs. Qwest does not have 
any collocation costs, itself, and therefore there are, according to Qwest, no bases upon 
which to compensate CLECs. 

@ 

Findings and Recommendation. This issue is, essentially, a Workshop 1 
reciprocal compensation issue closely relating to Workshop 2 interconnection issues. In 
at least one instance, Issue 13-4: Tandem Switch Treatment, CLECs have been accorded 
what might be described as an imputed ILEC design, based on functionality and coverage 
area for purposes of compensation. A/W appears to be seeking to extend this imputed 
network design principle to interconnection. The Washington State Revised Initial Order 
found that the record was insufficient to reach a determination on this issue and 
recommended that the parties address the matter in later proceedings. The Oregon 
Workshop 2 proceeding is to begin on October 23,2000, two weeks prior to the 
Washington proceeding. Nevertheless, the parties have been on notice and should be 
preparing to examine this issue since the August 3 1, 2000 release of the Washington 
order. In accordance with our determination to utilize the resources of other jurisdictions 
to the greatest extent possible, I recommend that Qwest be directed to address the 
“symmetrical compensation for interconnection” aspects of this issue as part of the 
Workshop 2 proceedings on Checklist Item 1, Interconnection. With respect to the @ 
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general issue of reciprocal compensation for “hidden costs,” in the absence of FCC 
guidance on this matter, I recommend that it be treated as an Oregon issue, rather than a 
27 1 matter, and examined in the pending SGAT proceeding, Docket UM 973. 

Issue 13-6: WorldCom cost sharing requests 

This issue concerns whether the SGAT paragraphs addressing Entrance 
Facilities, Sec. 7.3.1.1.3.1 (page 52) ,  Direct Trunk Transport, Section 7.3.2 (page 53) ,  
Expanded Interconnection Channel Termination (EICT), Sec. 7.3.1.2.1 (page 53), 
Multiplexing (Muxing), Sec. 7.3.2.3 (page 54) and Trunk Nonrecurring Charges (NRCs), 
Sec. 7.3.3, (page 54), fail to require proportional use billing for interconnection facilities 
as required by 47 CFR Sec. 5 1.709(b). The rule provides as follows: 

The rate of a cai-rier providing transmission facilities dedicated to the 
transmission of traffic between two carriers’ networks shall recover only 
the costs of the proportion of that trunk capacity used by an 
interconnecting call-ier to send tmffic that will terminate on the providing 
carrier’s network. Such proportions may be measured during peak 
periods. 

Positions of the Parties. Qwest opposes sharing costs for EICT and 
Muxing because, it claims that those are collocation costs and not part of reciprocal 
compensation (Brief, page 54). It opposes the sharing the nonrecurring charges because 
there is no adequate means to assess the traffic balance and the costs are wholly * avoidable. (Id. at 55). 

A/W objects to the SGAT language regarding entrance facilities and direct 
trunk transport because it removes ISP traffic from reciprocal compensation calculations 
(Brief, p. 67). A N  claims that it has no bearing on the issue of shared cost of the 
interconnection trunking dedicated to the transmission of traffic between the two parties, 
which is assessed on a flat rated monthly charge. A N  contends that all of the above- 
noted charges constitute facilities used for the transmission of traffic between the two 
parties network under 47 CFR Sec. 5 1.709(b) and therefore, should also have costs 
shared based on proportional use. A/W contends that, logically, the non-recurring costs 
should be shared as well and proposes a method to do so in response to Qwest’s 
objections. (Id. at 68). 

Findings and Recommendations. As Qwest notes on page 54 of its 
Brief, “Wcom presented no testimony on this point, only its proposed revisions.” A/W 
also notes, (Brief, page 67): “Joint Intervenors and Qwest simply disagree on this issue.” 
I recommend that the Commission withhold judgment on this issue and permit the parties 
to offer testimony in Workshop 2 at the time that Checklist Item 1, Interconnection, is 
explored. 
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Issue 13-7: Symmetry of access charges for intraLATA toll calls. 

At Workshop 1, AT&T and WorldCom each raised an issue with regard to 
the SGAT’s requirement that CLEC’s charge Qwest the same access charges that Qwest 
charges CLECs. Qwest responded that this was not a Section 27 1 issue and should be 
refeil-ed to the SGAT review docket. The parties present agreed to the referral at the 
Workshop and I noted that fact in the record. (Tr. p. 197). 

Findings and Recommendation. I recommend that the Commission not 
consider this issue in determining Qwest’s compliance with Section 27 1. 

Issue 13-8: Compensation for Internet-bound traffic. 

The central question around this issue is whether or not compensation for 
Internet-bound traffic is a reciprocal compensation issue within checklist item 13 or an 
intercarrier compensation issue, outside of the 27 1 process. 

Positions of the Parties. Unlike disputes on other issues, there was no 
discussion by the parties of the practical implementation aspects of the current Qwest 
SGAT language. Rather, WSCTC and A/W made thorough legal presentations with 
respect to the fact that this Commission has consistently ordered the payment of 
compensation for ISP-bound traffic and that the Ninth Circuit has affirmed that 
requirement. Furthemiore, the intervenors cite the recent D.C. Circuit decision which 
vacated the FCC’s ISP order and remanded it to the FCC for further consideration with 
respect to the “local v. non-local” character of ISP traffic. Qwest, citing a history of FCC 
opinions, opposes the inclusion of ISP traffic in the SGAT and in these proceedings. It 
notes that, subsequent to the D.C. Circuit ruling, the FCC affirmed the exclusion of ISP 
traffic from 27 1 consideration in the SBC Texas Order (par. 386). 

Findings and Recommendations, The Coinmission has consistently 
ordered Qwest to compensate CLECs for the termination of ISP traffic. On October 16, 
2000, the Arbitrator’s decision in ARB 238 affirmed the policy articulated by the 
Commission in docket ARB 9 1 “to retain reciprocal compensation for ISP-bound traffic 
on uiz interim basis pendirig the outcome of the pending FCC mlermkirzg docket.. . . 
Nothing has changed since that Order was entered to warrant implementing a different 
compensation mechanism for ISP-bound traffic pending the FCC’s decision.” (p. 16, 
emphasis in the text). 

Qwest’s SGAT is currently subject to examination in Docket UM 973. 
The Commission may wish to consider in that docket whether provisions should be made 
for inclusion of ISP-bound traffic under the sections relating to reciprocal compensation 
for the purposes of promoting full and fair local exchange competition in Oregon. 
However, such activity should be separate and apart from the Commission’s 
consideration of the instant Qwest application. Previous FCC decisions on 271 
applications have consistently affirmed prior FCC rulings that “Inter-carrier 
compensation for ISP bound traffic, however, is not governed by section 25 l(b)(5), and, 0 
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therefore, is not a checklist item.’7 Given the limited scope of the Commission’s inquiry, 
I recommend that treatment of ISP traffic should be excluded from consideration under * Checklist Item 13. 

Dated this 17th day of October, 2000. 

Allan J. Arlow 
Administrative Law Judge 

” Bell Atlantic New York Order, FCC 99-404, par. 377 and SBC Texas Order, noted above. 
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

In the Matter of the Investigation Into 
U S WEST Communications, Inc.’s ) Docket No. UT-003022 
Compliance With Section 27 1 of the 
Telecommunications Act of 1996 1 

In the Matter of U S WEST Communications, 

Terms Pursuant to Section 252(f) of the ) WORLDCOM’S SUPPLEMENTAL 
Telecommunications Act of 1996 ) COMMENTS ON DRAFT 

) Docket No. UT-003040 
) Inc.’ s Statement of Generally Available 

’ )  INITIALORDER 

WORLDCOM, INC. (“WCOM’) provides the following supplemental comments on 

Commission Staff‘s Draft Initial Order in the above referenced proceeding. WCOM joined the 

general comments submitted by the Joint CLECs. In these supplemental comments, WCOM e 
makes the additional recommendation that the Draft Initial Order be modified to require Qwest to 

provide the entire CNAM database through bulk transfer with updates. 

DISCUSSION 

In its Draft Initial Order, Staff accepted Qwest’s view that the FCC only requires it to provide 

access to the Calling-Name Assistance (“CNAM’j Database on a per-query basis. WCOM respectfully 

disagrees and requests the Staff to reconsider its recommendation on this point. 

Section 25 l(c)(3j of the Act requires ILECs to provide “nondiscriminatory access to network 

elements on an unbundled basis at any technically feasible point . . .” In determining Qwest’s obligation 

to provide access to the CNAM database, this statutory requirement that access be nondiscriminatory 

must control. Here, WCOM has shown that when it can only access the CNAM database on a per 

query or per “dip” basis, it is unable to manage or otherwise control the quality of the database. This rl) 
WORLDCOM’S SUPPLEMENTAL COMMENTS ON DRAFT INITIAL ORDER - 1 
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restricts its ability use the database to offer innovative service offerings that would enable it to compete 

effectively with Qwest. By limiting the CLECs access to a per query or per “dip” basis, Qwest provides 

access to the CNAM database that is inferior to the access that it provides to itself. Only be requiring 

Qwest to provide the CLECs with bulk transfer of the CNAM database with updates, can the 

Commission assure the CLECs the nondiscriminatory access to this database that the Act requires. 

Qwest’s focus on Rule 51.319 and the FCC’s foimulation of the rule in its First Report and Order 

is misplaced in the circumstances of this case. In formulating Rule 3 19, the Commission concluded 

determined that complete and global access to a LEC’s CNAM database was not “technically feasible” 

over a signaling network.’ WCOM, however, does not seek access to the database over the signaling 

network, the type of access Section 5 1.3 19 seeks to regulate. Rather, as shown through the testimony of 

Torn Priday, global access is technically feasible by means other than the signaling network in much the 

same way WCOM populates its directory assistance databases.’ As WCOM mentioned in previous 

filings in this proceeding, such access might even allow WCOM to offer CNAM services over TCPIP, 

independent of the SS7 network. 

0 

The access WCOM seeks would permit it to provide Caller ID service to its customers with the 

same level of efficiency as Qwest. Limiting WCOM to per-query or “dip” access prevents WCOM from 

controlling the service quality, management of the database, or from adding new features, thereby 

allowing only the provision of inferior service. 

Local Competition First Report & Order, 1 I FCC Rcd - at ¶ 485. 
Qwest argues and the Staff apparently agreed that WCOM misuses the term “technical feasibility” in 

light of the Supreme Court and Eight Circuit Court of Appeals pronouncement that it is used in Section 
251(c)(3) to refer to “where” rather than “what”. However, WorldCom submits that if 
nondiscriminatory access cannot be provided on the SS7 network, then non-discriminatory access should 
be offered off the network at another point where it is technically feasible. 

1 

2 

0 
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CNAM allows the called customer premises equipment, connected to a switching systein via a 

conventional line, to receive a calling party’s name and the date and time of the call duiing the first silent 

interval in the ringing cycle. This is a very limited time frame within which to determine the name 

associated with the calling number. As the call reaches the terminating switch and a Caller ID request is 

made, the request must route through the network to reach the database holding the “name” information. 

WCOM must first determine which LEC owns the number, then route the call out to that LEC and back 

to make the “dip”. If the LEC does not have the name, then exception handling procedures must be used 

to find the name and the result is finally returned to the called party. The time it takes to route the 

number request to the correct LEC’s database to make the dip, retui-n the request, and provide exception 

handling when the number is not found in the database cannot always be completed within the short ring 

cycle required. If, however, WCOM could maintain its own database, via global access to the LEC’s 

database, a lengthy step of the process could be eliminated, allowing WCOM to provide service at least 

as well as Qwest provides for itself. 

Further, requiring WCOM to “dip” Qwest’s database rather than access its own CNAM database 

also forces WCOM to incur development costs associated with creating a complex routing scheme 

within its network. As Qwest already has its own database, it does not incur the same costs associated 

with implementing and maintaining a routing scheme. 

Thus, by enjoying superior access to its CNAM data-data that cannot be accessed or used 

anywhere else except on a per query basis-Qwest limits WCOM to an inferior service that it can 

provide more efficiently, quickly, and cheaply. For these reasons, Qwest’s refusal to supply WCOM’s 

with full access of its CNAM database is discriminatory under Section 25 l(b)(3) of the Act. 
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CONCLUSION 

For the reasons discussed above, WCOM respectfully requests Staff to modify its Draft 

Initial Order to require Qwest to provide CLECs bulk transfer of the CNAM database with 

updates 

DATED this 18th day of August, 2000. 

WORLDCOM, INC. 

BY 
Ann E. Hopfenbeck 
Senior Attorney 
707 17th Street, Suite 3600 
Denver, CO 80202 
303-390-6 106 
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CHECKLIST ITEM NO. 3 - POLES, DUCTS, CONDUITS, AND RIGHTS-OF-WAY 

24. Qwest asserts that it provides nondiscriminatory access to poles, ducts, conduits, and 
0 

rights-of-way and that it has a legal obligation to do so within the t e r m  of the SGAT and 

in existing Commission approved interconnection agreements. CLECs took exception to 

the SGAT provisions that require reciprocity of access by CLECs. This issue reached 

impasse. Issues that also reached impasse were: (1) CLECs claim that they are entitled to 

access to Qwest’s rights-of-way agreements with private parties without the prior consent 

of the private party unless the agreement expressly precludes disclosure. 

disagrees. 

Qwest 

(2) Qwest asserts that CLECs should obtain owner consent to Qwest’s 

opportunity to cure defaults or breaches of underlying agreements by CLECs. AT&T 

does not agree. (3) WorldCom contends that Qwest’s SGAT contains provisions that 

violate the FCC’s requirement that response to access requests must be provided within 

45 days. 

25. Pending resolution of the impasse issues, Staff believes that Qwest otherwise satisfies the 

requirements for compliance with Cliecklist Item No. 3. This compliance assessment is 

not further disputed by parties. 

CHECKLIST ITEM NO. 7 - 911/E911 ACCESS; DIRECTORY ASSISTANCE/ 
OPERATOR SERVICE 

26. Qwest asserts that it provides nondiscriminatory access to 9 I lE9 1 1, and directory 

assistance and operator services. Further, it has a legal obligation to do so within the 

teims of the SGAT and in existing Commission approved interconnection agreements. 

11 
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DRAFT 

all involved parties on August 3, 3,000, by which act Workshop Issue ID Nos. 10-7 and 7- 

2 were closed. Workshop Issue lD Nos. 10-5 and 10-6 remained at impasse. 

6. Staff Compliance Assessment 

33 1. Based on the testimony, comments, exhibits submitted, and workshop discussions, Qwest 

has demonstrated that it niakes available to the CLECs nondiscriminatory access to call- 

related databases and associated signaling, pending resolution of the impasse issue 

concerning “per-query” access versus total availability of the ICNAM database. This 

issue remained at iinpasse and legal briefs were filed by parties. The issue will be 

considered by the Commission in accordance with the dispute resolution process ordered 

for this docket. 

332. This compliance assessment may be reviewed in the context of Qwest’s performance 

against those performance measurements established in the ROC OSS Test to assure that 

Qwest continues to provide nondiscriminatory access as described herein. These directly 

related performance measurements include: PIDs DB-1, DB-2 and other possible 

measurements which may be considered by the ROC. 

123 
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From: 

cc: 
Subject: 

Joanne Ragge [jragge@uswest.com] 
Wednesday, July 12,2000 2:46 PM 
Ahlers, Dennis; Ashton, Kristi; Barbara Fernandez; Beck, Steve; Becky Quintana; Bellinger, 
Hagood; Berrio, Itzel; Best, Harlan; Bewick, Penny; Bill Steele; Boswell, Rebecca; Brian 
Petroff; Bridget McGee-Stiles; Brigham, Bob; Bruce Mitchell; Bruce Smith; Bumgarner, 
Margaret; Carey, John; Ceguera, Phil; Ciccolo, Kris; Clauson, Karen; Cox, Rod; Crain, Andy; 
Deanhardt, Clay; DeCook, Rebecca; Devaney, John; Dickinson, Carla; Dixon, Tom; Doherty, 
Phillip; Donahue, Teresa M.; Doyscher, Gena; Dunnington, Terri; Ellison, Maderia; Emory- 
Cherrix, Lezlee; Flavin, Tom; Freeberg, Tom; Friesen, Letty; Green, Pat; Hammond, Randy; 
Hopfenbeck, Ann; Houston, Cindi; Howerton, Cynthia; Hsiao, Douglas; Hundley, Joyce; 
Hydock, Michael; Isar, Andrew; Jennings-Fader, Mana; Jerry Enright; John Epley; Joseph 
Molloy; Joyce, Craig; Joyce, Rodney; Kirkendall, Connie; Klug, Gary; Kunkleman, Tim; 
LaFrance, David; Lipman, Richard; Lubamersky, Nancy; Mailloux, Christine; Mandell, Vicki; 
Marquez, Tony; Marshall, Kate; McDaniel, Paul; Mike Zirnrnerman; Munn, John; Murphy, 
Chris; Neil Langland; Nelson, Thor; Newell, Andrew; Nichols, Robert; Norcross, Michelle; 
Owens, Jeff; Page, Jennifer; Parker, Pat; Paula Strain; Priday, Tom; Ragge, Joanne; Roth, 
Diane; Rushing, Cassie; Sacilotto, Kara; Samuel, Joseph; Schmitt, Teresa; Schwartz, 
Christine; Sekich, Dominick; Shears, Nikki; Shoemaker, Lisa; Simpson, Lori; Spiller, Dudley; 
Starr, Arleen; Steese, Chuck; Stewart, Karen; Strom, Lise; Sussman, Don; Thayer, Rick; 
Titzer, Karen; Townsend, Robert; Tribby, Mary; Vince Snowberger; Warren Wendling; Wendie 
Allstot; Wicks, Jill; Williams, Mark; Williams, Sue; Wilmer; Wilson, Ken; Wolters, Rick; Ziegler, 
Dave 

CO follow-up SGAT language 
vcowgil@uswest.com a ,  

Mac Word 3.0 

P l e a s e  f i n d  a t t a c h e d  Q w e s t ' s  proposed SGAT revisions r e g a r d i n g  follow-up 
items 
7-6. 7-8 and 7-9 i n  Colorado. e-' ee a t t a c h e d  f i l e :  CO.FU3.Items.doc) 

1 
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U S WEST’s follow-up items from Colorado workshop on 6-29130-00 

a Item 7-6: 
(Waiting to hear whether WorldCom objects to the use of the term “license” as it 
relates to Directory Assistance List Information.) 

10.6.2.1 U S WEST grants to CLEC, as a competing provider of telephone exchange 
service and telephone toll service, a non-exclusive, non-transferable, revocable license 
to use the DA List Information solely for the purpose of providing directory assistance 
BAservice t o - i - t s - l o s a I - e ~ ~ k a a g e ~ r - c u s t e ~ e - r ~ ~ - 0 r ~ ~ r - 8 t k e r i ~ 6 i ~ e F t f a I - ~ s ~  
other carriers’ -end users, subject to the terms and conditions of this Agreement. 
license described in this paragraph is subiect to revocation bv U S WEST only and U S 
WEST may onlv revoke if it has reasonable grounds to believe that CLEC is misusing 
the information licensed in a manner violative of this Agreement. CLEC will be deemed 
to have misused DA List information if it uses if for purposes other than for the provision 
of directory assistance service as described in this Agreement. Prior to revoking such I 
license, U S WEST shall provide notice to CLEC advising CLEC of the alleged violation 
of the license and of U S WEST’s intent to revoke the license within 30 calendar days of 
the date of the notice, during which time CLEC shall have an opportunity to cure the 
alleged violation. Should CLEC contest the alleged violation, then CLEC shall so advise 
U S WEST within 20 calendar days after receipt of the notice of the alleged violation, 
but not later than 30 calendar days after the date of the notice. Either party may then 
submit the dispute to dispute resolution under Section 5.18 of this Agreement. While 
the matter is pending, U S WEST shall not revoke the license granted until the matter is 
finally decided under the dispute resolution process by the Commission or the AAA. All 
notices referred to in this Section shall be in writing. As it pertains to the DA List 
Information in this Agreement, “Directory Assistance Service” shall mean the provision, 
bv CLEC, via a live operator or a mechanized system, of telephone number and I 
address information for an identified telephone service end user or the name and/or 
address of the telephone service end user for an identified telephone number. Should 
CLEC cease to be a telecommunications carrier, a competing provider of telephone 
exchange service or telephone toll service, this license automatically terminates. -DA 

0 

IC -1 I=- 

10.5.1 .I .2 Directory Assistance List Service -- Directory Assistance List Service is the 
bulk transfer of U S WEST’s directory listings for subscribers within U S WEST’s 14 
states under a non-exclusive, non-transferable, revocable license to use the information 
solely for the purpose of providing directory assistance service to its-local exchange end 
usw-msbrnew subject to the terms and conditions of this Agreement. See Section 
10.6 :of this Agreement for &g terms and conditions under which U S WEST supplies 
fdatirrg-ts-tke-Directory Assistance List Services to CLEC. -Tke-licensedessribe~in-this 
paragraph -is subject to rewocation by-U S WEST only and U-S-WEST may-only-revoke if 

wdWeli-%a+r’.F_Cicm isustw#w ‘nforsuta#km-lisewed-it+a i t k a s r e a s w  
!!!%!!2= -. _-____ * 
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0 Item 7-8: 

10.5.2.1 0 U S WEST will timely enter into its directory assistance database updates 
of CLEC's listings. U S WEST will implement quality assurance procedures such as 
random testing for di~gc~orx-assistance listing accuracy. U S WEST will identify itself to 
end users calling its directory assistance service provided for itself either by company 
name or operating company number so that end users have a means to identify with 
whom they are dealing. 

10.6.2.2 CLEC will obtain and timelv enter into its directory assistance database 
daily updates of the DA List Information, will implement quality assurance procedures 
such as random testing for directory assistance listing accuracy, and will identify itself to 
end users calling its DA service either by company name or operating company number 
so that end users have a means to identify with whom they are dealing. 

Item 7-9: 

10.6.2.3 
under the terms of this Agreement solely for purposes of providing directory assistance 
service. 
Gt EG-shall-nokuse-t he- DA -List4 nforrnation- provided-here u nder $0 I- an y-other- pu r-puse 0 ~ ~ e e v e r t h a n - t . k e - p r o v i s i o f f o f - d i r e c  i r r v \ l a s h & ~ , ~ ~  
e fexawtp lea t r l $h*kWST 'E  !l&LM4#mionsha/hGt-bws&by 
~ f ~ f ~ s o f f 6 i t i F l g - s ; u b s c r i b e r s , ~ l e # l a ~ k e f i ~ l ~ ~ ~ t ~ ~ ~ ~  i-5tribttfiRg377aFkefiRg-I.istSeT 
other wrnpilations of marketing i 

CLEC shall use Directory Assistance List Information supplied to CLEC 

rmationi-or- publishing any form of-a directory, 

10.5.2.1 1 
WEST by CLEC under the terms of this Agreement solely for purposes of providing 
directow assistance service, and for providing DA List Information to directory 
assistance providers. 

U S WEST shall use CLEC's directory assistance listings supplied to U S 

10.4.2.5 
listings. -&wPrior written authorization from CLEC, which authorization may be 
withheld, shall be required for U S WEST to sell, make available, or release CLEC's end 
user listings to directory publishers, directoFy-assistance-pruwiders-or other third parties 
other than directow assistance priovibproviders. No prior atttkoizaionaujhorization 
from CLEC shall be required for U S WEST to sell, make available, or release CLEC's 
end user directow assistance listings to directory assistance providers. Listings shall 
not be provided or sold in such a manner as to segregate end users by carrier. U S 
WEST will not charge CLEC for updating and maintaining k U  S WEST's listings 
databases, CLEC will not receive compensation from U S WEST for any sale of listings 
by U S WEST as provided for under this Agreement. 

CLEC end user listings will be treated the same as U S WEST's end user 

Simpson/7/11/00 2 
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From: Tom Dixon [Thomas.F.Dixon@wcom.com] 
Wednesday, July 12,2000 3:21 PM 
'Joanne Ragge'; 'Ahlers, Dennis'; 'Ashton, Kristi'; 'Barbara Fernandez'; 'Beck, Steve'; 'Becky 
Quintana'; 'Bellinger, Hagood'; 'Berrio, Itzel'; 'Best, Harlan'; 'Bewick, Penny'; 'Bill Steele'; 
'Boswell, Rebecca'; 'Brian Petroff'; 'Bridget McGee-Stiles'; 'Brigham, Bob'; 'Bruce Mitchell'; 
'Bruce Smith'; 'Bumgarner, Margaret'; 'Carey, John'; 'Ceguera, Phil'; 'Ciccolo, Kris'; 'Clauson, 
Karen'; 'Cox, Rod'; 'Crain, Andy'; 'Deanhardt, Clay'; 'DeCook, Rebecca'; 'Devaney, John'; 
'Dickinson, Carla'; 'Doherty, Phillip', 'Donahue, Teresa M.'; 'Doyscher, Gena'; 'Dunnington, 
Terri'; 'Ellison, Maderia'; 'Emory-Cherrix, Lezlee'; 'Flavin, Tom'; 'Freeberg, Tom', 'Friesen, 
Letty'; 'Green, Pat'; 'Hammond, Randy'; 'Hopfenbeck, Ann'; 'Houston, Cindi', 'Howerton, 
Cynthia'; 'Hsiao, Douglas'; 'Hundley, Joyce'; 'Hydock, Michael'; 'Isar, Andrew'; 'Jennings- 
Fader, Mana'; 'Jerry Enrig ht'; 'John Epley'; 'Joseph Molloy'; 'Joyce, Craig'; 'Joyce, Rodney'; 
'Kirkendall, Connie'; 'Klug, Gary'; 'Kunkleman, Tim'; 'LaFrance, David'; 'Lipman, Richard'; 
'Lubamersky, Nancy'; 'Mailloux, Christine'; ' Mandell, Vicki'; 'Marquez, Tony'; 'Marshall, Kate'; 
'McDaniel, Paul'; 'Mike Zimmerman'; 'Munn, John'; 'Murphy, Chris'; 'Neil Langland'; 'Nelson, 
Thor'; 'Newell, Andrew'; 'Nichols, Robert'; 'Norcross, Michelle'; 'Owens, Jeff'; 'Page, Jennifer'; 
'Parker, Pat'; 'Paula Strain'; 'Priday, Tom'; 'Roth, Diane'; 'Rushing, Cassie'; 'Sacilotto, Kara'; 
'Samuel, Joseph'; 'Schmitt, Teresa'; 'Schwartz, Christine'; 'Sekich, Dominick'; 'Shears, Nikki'; 
'Shoemaker, Lisa'; 'Simpson, Lori'; 'Spiller, Dudley'; 'Starr, Arleen'; 'Steese, Chuck'; 'Stewart, 
Karen'; 'Strom, Lise'; 'Sussman, Don'; 'Thayer, Rick'; 'Titzer, Karen'; 'Townsend, Robert'; 
'Tribby, Mary'; 'Vince Snowberger'; 'Warren Wendling'; 'Wendie Allstot'; 'Wicks, Jill'; 'Williams, 
Mark'; 'Williams, Sue'; 'Wilmer'; 'Wilson, Ken'; 'Wolters, Rick', 'Ziegler, Dave' 

thomas.f.dixon@wcorn.com 
COLORADO 271 - WCom Report on Issues 7.6 and 13.8 

1T" 

cc: michael.schneider@wcom.com; miqhael. henry@wcom.com; mark.argenbright@wcom,com; 

Subject: 

ISSUE NO.  7 -6  

WCOM STILL OBJECTS TO THE "LICENSE" CHARACTERIZATION AND WILL BRIEF THE 
ISSUE AS TO WHETHER DIRECTORY LISTINGS ARE INTELLECTUAL PROPERTY. 

e U E  NO. 13-8 
- 

WCOM WILL ACCEPT SECTION 7 . 3 . 7 . 1  AS WRITTEN FOR PURPOSES O F  THE WASHINGTON 
SGAT. WE RESERVE THE RIGHT TO ADDRESS THIS  ISSUE FURTHER I N  FUTURE 
NEGOTIATIONS BETWEEN WCOM AND U S WEST (QWEST). THEREFORE, WE AGREE TO T H I S  
LANGAUGE WITHOUT PREJUDICE. OUR AGREEMENT TO THIS LANGUAGE I N  THE SGAT I S  
NOT PRECIDENTIAL AND CANNOT BE USED AS PRECEDENT I N  FUTURE NEGOTIATIONS 
BETWEEN U S WEST (QWEST) AND WCOM. 

_---- O r i g i n a l  Message----- 
From: Joanne Ragge [mailto:jragge@uswest.coml 
Sent:  Wednesday, J u l y  1 2 ,  2000 2 : 4 6  PM 
To: Ahlers ,  Dennis; Ashton, K r i s t i ;  Barbara  Fernandez; Beck, S teve ;  
Becky Q u i n t a n a ;  B e l l i n g e r ,  Hagood; B e r r i o ,  I t z e l ;  B e s t ,  Harlan;  Bewick, 
Penny; B i l l  S t e e l e ;  B o s w e l l ,  Rebecca; B r i a n  P e t r o f f ;  B r i d g e t  
McGee-Stiles; Brigham, Bob; Bruce M i t c h e l l ;  Bruce Smith; Bumgarner, 
Margaret; Carey, John; Ceguera,  P h i l ;  Ciccolo ,  Kris; Clauson, Karen; 
COX, Rod; C r a i n ,  Andy; Deanhardt , Clay; DeCook, Rebecca; Devaney, John; 
Dickinson, C a r l a ;  Dixon, Tom; Doherty, P h i l l i p ;  Donahue, T e r e s a  M . ;  
Doyscher, Gena; Dunnington, T e r r i ;  E l l i s o n ,  Maderia; Emory-Cherrix, 
Lezlee; F l a v i n ,  Tom; Freeberg ,  Tom; F r i e s e n ,  L e t t y ;  Green, Pa t ;  Hamrnond, 
Randy; Hopfenbeck, Ann; Houston, Cindi ;  Howerton, Cynthia;  Hsiao, 
Douglas; Hundley, Joyce: Hydock, Michael;  I s a r ,  Andrew; Jennings-Fader ,  
Mana; J e r r y  E n r i g h t ;  John Epley;  Joseph Molloy; Joyce,  Cra ig ;  Joyce,  
Rodney; K i r k e n d a l l ,  Connie; Klug, Gary; Kunkleman, T i m ;  LaFrance,  David; 
Lipman, Richard ;  Lubamersky, Nancy; Mail loux,  C h r i s t i n e ;  Mandell ,  V i c k i ;  
Marquez, Tony; Marsha l l ,  Kate; McDaniel, P a u l ;  Mike  Zimmerrnan; Munn, 
John; Murphy, C h r i s ;  N e i l  Langland; Nelson, Thor; N e w e l l ,  Andrew; 

c h o l s ,  Robert; Norcross ,  Michel le ;  Owens ,  Jeff; Page, J enn i f e r ;  * r k e r ,  P a t ;  Paula  S t r a i n ;  P r i d a y ,  Tom; Ragge, Joanne: Roth, Diane; 
Rushing, Cassie; S a c i l o t t o ,  Kara; Samuel, Joseph; Schmit t ,  Teresa; 
Schwartz, C h r i s t i n e ;  Sekich ,  Dominick; Shears ,  Nikki ;  Shoemaker, Lisa;  
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Simpson, Lori; Spiller, Dudley; Starr, Arleen; Steese, Chuck;  Stewart, 
Karen; Strom, Lise; Sussman, Don; Thayer, Rick; Titzer, Karen; Townsend, 

' Robert; Tribby, Mary; Vince Snowberger; Warren Wendling; Wendie Allstot; 
Wicks, J i l l ;  Williams, Mark; Williams, Sue; Wilmer; Wilson, Ken; 

lters, Rick; Ziegler, Dave 
: vcowgil@uswest.com 
b j e c t :  CO follow-up SGAT l anguage  

Please find attached Qwest's proposed SGAT revisions regarding follow-up 
items 
7-6, 7-8 and 7-9 in Colorado. 

(See attached file: CO.EU3.Items.doc) 

2 

mailto:vcowgil@uswest.com


'Decook,Rebecca B - LGA 
b 

From: 

Subject: 

Steven Beck [srbeck@notes.uswc.uswest.com] 
Monday, July 31, 2000 6:42 PM 
271 @wilmer.com; Ahlers, Dennis; Allstot, Wendie; Ashton, Kristi; Barbara Fernandez; Beck, 
Steve; Bellinger, Hagood; Bellinger, Hagood; Berrio, Itzel; Best, Harlan; Bewick, Penny; 
5oswel1, Rebecca; 'Botterud, Anne'; Brian Petroff; Brigham, Bob; Bumgarner, Margaret; Cara 
Sheppard; Carey, John; 'Ceguera, Phil'; 'Ciccola, Kris'; Clauson, Karen; 'Cox, Rod'; 'Crain, 
Andy'; 'Deanhardt, Clay'; DeCook, Rebecca; Devaney, John; 'Dickinson, Carla'; 'Dixon, Tom'; 
Doherty, Phillip; 'Donahue, Teresa M.'; Doyscher, Gena; 'Dunnington, Terri'; Ellison, Maderia; 
Emory-Cherrix, Lezlee; Enright, Jerry; Epley, John; Flavin, Tom; Freeberg, Tom; Friesen, 
Letty; Green, Pat; Hammond, Randy; Hopfenbeck, Ann; Houston, Cindi; Howerton, Cynthia; 
Hsiao, Douglas; Hundley, Joyce; Hydock, Michael; Isar, Andrew; Jennings-Fader, Mana; 
Joyce, Craig; Joyce, Rodney; jscheidler@sunwest.net; Kassman, Scott; Kirkendall, Connie; 
Klug, Gary; 'Kunkleman, Tim'; LaFrance, David; Langland, Neil; 'Lipman, Richard': 
'Lubamersky, Nancy'; Mailloux, Christine; Mandell, Vicki: Marquez, Tony; 'Marshall, Kate'; 
'McDaniel, Paul'; McGee-Stiles, Bridget; Mitchell, Bruce; Molloy, Joseph; Munn, John; 
Murphy, Chris; Nelson, Thor; 'Newell, Andrew'; 'Nichols, Robert'; 'Norcross, Michelle'; 'Owens, 
Jeff; Page, Jennifer; Parker, Pat; Paula Strain; Priday, Tom; Quintana, Becky; 
rache1.c. lipman-reiber@mail.sprint.com; 'Ragge, Joanne'; Richard Alanyak; 'Roth, Diane'; 
Rushing, Cassie; Sacilotto, Kara; Samuel, Joseph; Schmitt, Teresa; Schwartz, Christine; 
Sekich, Dominick; Shears, Nikki; 'Shoemaker, Lisa'; Simpson, Lori; Singer Nelson, Michel; 
Smith, Bruce; Smith, Bruce; Snowberger, Vince; 'Spiller, Dudley'; Starr, Arleen: Steele, Bill; 
'Steese, Chuck; Stewart, Karen; Strom, Lise; Sussman, Don; Thayer, Rick; 'Titzer, Karen'; 
Townsend, Robert; Tribby, Mary; Wpndling, Warren; Wicks, Jill; 'Williams, Mark'; 'Williams, 
Sue'; Wilson, Ken; 'Wolters, Rick'; 'Ziegler, Dave'; Zimmerman, Mike 
CO follow-up SGAT language 

ATT30103.1xt Mac Word 3 0 

To Robert Nichols and Tom Dixon, 

attached email was sent some time ago regarding issues 7 - 6 ,  8 & 9.  I 
believe these were all Wcom issues. We did not receive a response to these 
proposals. 
next day. 

I hope we can reach consensus on these proposals tomorrow or the 

In addition, I have some more good news on 7-6. Qwest is willing to agree to 
the following language (which does not use the term 'license') proposed in your 
issues briefs in Washington and Colorado, with one blacklined change: 

10.4.2.4 CLEC grants U S WEST access to CLEC?s end user listings 
information solely for use in its Directory Assistance List Servi.ce, 
subject to the terms and conditions of this Agreement. U S WEST will 
incorporate CLEC end user listings in the directory assistance database. U 
S WEST will incorporate CLEC?s end user listings information in a1.l 
existing and future directory assistance applications developed by U S 
WEST. Should US WEST cease to be a telecommunications carrier, by virtue of 
a divestiture, merger or other transaction, this access grant automatically 
terminates. 

10.5.1.1.2 Directory Assistance List Service -- Directory Assistance 
List Service is the (strikethrough: b u l k  transfer) (strikethrough: of) 
access to U S WEST?s directory listings for subscribers within U S WEST'S 
14 states for the purpose of providing Directory Assistance Service to its 
local exchange end user customers subject to the terms and conditions of 
this Agreement. See Section 10.6 for terms and conditions relating to the 
Directory Assistance List Services. 

10.6.2.1 U S WEST grants to CLEC, as a competing provider of telephone 
exchange service and telephone toll service, access to the DA List 
Information solely for the purpose of providing Directory Assistance 
Service to its local exchange end user customers, or for other incidental 
use by other carriers? customers, subject to the terms and conditions of 

* 
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this Agreement. As it pertains to the DA List Information in this 
Agreement, ?Directory Assistance Service? shall mean the provision, by 
CLEC, via a live operator or a mechanized system, of telephone number and 
address information for an identified telephone service end user or the 
name and/or address of the telephone service end user for an identified 
telephone number. Should CLEC cease to be a telecommunications carrier, a 
competing provider of telephone exchange service or telephone toll service, 
this access grant automatically terminates. 

J 

e 
I hope this will serve as the basis of consensus on issue 7-6 tomorrow or the 
next day. 

"Joanne Ragge" <jragge@uswest.com> on 07/12/2000 02:46:29 PM 

To: "Ahlers, Dennis" <ddahlers@eschelon. corn>, "Ashton, Kristi" 
<ashton@tesscorn.com>, Barbara Fernandez 
<Barbara. Fernandezedora. state. co.us>, "Beck, Steve" <srbeck@uswest. corn,, 
Becky Quintana <Becky.Quintana@dora.state.co.us>, "Bellinger, Hagood" 
<hagoodb@bellsouth.net>, "Berrio, Itzel"* ciberrio@northpointcom.com>, 
"Best, Harlan" <harlan. bestestate. sd.us>, "Bewick, Penny" 
<pbewick@newedgenetworks.com>, Bill Steele <Bill.Steele@dora.state.co.us>, 
"Boswell, Rebecca" <rboswell@sccx. corn>, Brian Petrof f 
<Brian.Petrof€@dora.state.co.us>, Bridget McGee-Stiles 
<Bridget.McGee-Stiles@dora.state.co.us>, "Brigham, Bob" 
<rbrigha@uswest.com>, Bruce Mitchell <Bruce.Mitchell@dora.state.co.us>, 
Bruce Smith <Bruce.Smith@dora.state.co.us>, "Bumgarner, Margaret" 
<mbumgar@uswest.corn>, "Carey, John" <secuador@aol.com>, "Ceguera, Phil" 
<pceguera@covad.com>, "Ciccolo, K r i s f f  <kciccol@uswest.com>, "Clauson, 
Karen" <klclauson@eschelon. corn>, "Cox, Rod" <rcox@mcleodusa. corn>, "Crain, 
Andy" <acrain@uswest.com>, "Deanhardt, Clay" <cdeanhar@covad.com>, 
"DeCook, Rebecca" <rdecook@lga. att . com> , "Devaney, John" 
<devaj @perkinscoie . corn>, "Dickinson, Carla" <cdickinson@att . corn>, "Dixon, 
Tom" <thomas. f . dixon@mci. corn>, "Doherty, Phillip" <rhip@aol. corn>, 
"Donahue, Teresa M. 'I <tdonahu@uswestld, corn>, "Doyscher, Gena" 
<gdoyscher@frontiercorp.corn>, "Dunnington, Terri" <tdunnin@uswest.com>, 
"Ellison, Maderia" <rnjel.Lis@uswest . corn>, "Emory-Cherrix, Lezlee" 
<lezlee.l.emory-cherrix@wcom.com>, "Flavin, Tom" <Tom-Flavin@icgcom.com>, 
"Freeberg, Tom" <tfreebe@uswest . corn>, "Friesen, Letty" 
<lsfriesen@att. corn>, "Green, Pat" <pgreen@jatocom. corn>, "Hammond, Randy" 
<randy.p.hammond@mail.sprint.com>, "Hopfenbeck, Ann" 
<ann.hopfenbeck@wcom.com>, "Houston, Cindi" <ckhoust@uswest.com>, 
"Howerton, Cynthia" <chowert@uswest . corn>, "Hsiao, Douglas" 
<dhsiao@rhythms .net>, "Hundley, Joyce" < joyce. hundley@usdoj . gov>, "Hydock, 
Michael" <mhydock@att . corn>, "Tsar, Andrew" <aisar@millerisar . corn>, 
"Jennings-Fader, Mana" <mana.jennings@state.co.us>, Jerry Enright 
<Jerry.Enright@dora.state.co.us>, John Epley 
<John.Epley@dora,state.co.us>, Joseph Molloy 
<Joseph.Molloy@dora.state.co.us>, "Joyce, Craig" 
<cj oyce@waltersj oyce . corn>, "Joyce , Rodney" <rjoyce@shb. corn>, "Kirkendall , 
Connie" <connie.kirkendall@link-us.net>, "Klug, Gary" <gklug@sccx.com>, 
"Kunkleman, Tim" <t kunkle@uswest . corn>, "LaFrance, David" 
<dlafrance@nextlink.com>, "Lipman, Richard" <rlipman@mcleodusa.com>, 
"Lubamersky, Nancy" <nlubame@uswest . corn>, "Mailloux , Christine" 
<cmailloux@northpointcom.com>, "Mandell, Vicki" 
<vmandell@boulderattys.com>, "Marquez, Tony" <tony.marquez@state.co.us>, 
"Marshall, Kate" <kmarshall@atgi. net>, "McDaniel, Paul" 
<prmcdan@uswest.com>, Mike Zimmerman <Mike.Zimmerman@dora.state.co.us>, 
"Munn, John" <jmunn@uswest .corn>, "Murphy, Chris" <cmurphy@jato.net>, Neil 
Langland <Neil.Langland@dora.state.co.us>, "Nelson, Thor" 
<thor.nelson@dora.state.co.us>, "Newell, Andrew" <anewell@jato.net>, 
"Nichols, Robert" <snichols@boulderattys . corn>, "Norcross, Michelle'' 
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<michelle.norcross@state.co.us>, "Owens, Jeff" <jdowens@uswest.com>, 
"Page, Jennifer" <jennifer.page@wcom. corn>, "Parker, Pat" 
<pparker@jato.net>, Paula Strain <pstrain@wutc.wa.gov>, "Priday, Tom" 
<torn.priday@wcom. corn>, "Ragge, Joanne" <jragge@uswest .corn>, "Roth, Diane" 
<dfroth@att.corn>, "Rushinq, Cassie" <cjrushing@att.com>, "Sacilotto, Kara" 
<sacik@perkinscoie .corn>,  "Samuel, Joseph" <joseph.samuel@firstworld.com>, 
"Schrnitt, Teresa" <teresa. schrnitt@wcom. corn>, "Schwartz, Christine" 
<cschwartz@att . corn>, "Sekich, Dominick" <dsekich@att . corn>, "Shears,  Nikki" 
<nikki.shears@link-us.net>, "Shoemaker, Lisa" 
<lshoemaker@boulderattys.com>, "Simpson, Lori" <lsimpso@uswest.com>, 
'I Spi  1 1 e r , Dud1 e y 'I < ds p i 1 1 e r @ go r s u c h . c om:. , 
<amstarr@att.com>, "Steese, Chuck" <csteese@uswest.com>, "Stewart, Karen" 
<kastewa@uswest . corn>, "Strom, Lise" <lisestrom@dwt . corn>, "Sussman, Don" 
<dsussman@nas-corp. corn>, "Thayer, Rick" <rthayer@att . corn>, "Titzer, Karen" 
<ktitzer@uswest . corn>, "Townsend, Robert" <rtownsen@pacwest . corn>, "Tribby, 
Mary" <mbtribby@att.com>, Vince Snowberger 
<Vince.Snowberger@dora.state.co.us>, Warren Wendling 
<Warren.Wendling@dora.state.co.us>, Wendie Allstot 
<Wendie.Allstot@dora.state.co.us>, "Wicks, Jill" ijill.wicks@wcom.com>, 
"Williams, Mark" <mwilliarns@cagenorth. corn>, "Williams, Sue" 
<swilliams@jato.net>, Wilmer <271@wilmer.com>, "Wilson, Ken" 
<ken. wilson@bouldertel. corn>, "Wolters, Rick" <rwolters@lga. att . coni>, 
"Ziegler, Dave" <dlziegl@uswest . com> 

a 
'I Star r , Ar 1 e en I' 

cc: vcowgil@uswest.com 

Subject: CO follow-up SGAT language 
I ,  

3 
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Section 10 
Ancillary Services 

10.3.8 E911 and Number Portability 

10.3.8.1 When a Qwest telephone number is ported out, the receiving CLEC shall 
be responsible to update the ALI/DMS database. When a CLECtelephone number is 
ported in, Qwest shall be responsible to update the ALI/DMS database. 

10.3.8.2 When Remote Call Fotwarding (RCF) is used to provide number 
portability to the end user and a remark or other appropriate field information is available 
in the database, the shadow or “forwarded-to” number and an indication that the number 
is ported shall be added to the end user record by CLEC. 

10.4 White Pages Directory Listings 

10.4.1 Description 

White Pages Listings Service (Listings) consists of Qwest placing the names, addresses 
and telephone numbers of CLEC’s end users in Qwest’s listing database, based on end 
user information provided to Qwest by CLEC. Qwest is authorized to use CLEC end 
user listings as noted below. 

10.4.2 Terms and Conditions 

10.4.2.1 CLEC will provide in standard, mechanized format, and Qwest will accept 
at no charge, one primary listing for each main telephone number belonging to CLEC’s 
end users. 

10.4.2.2 CLEC will be charged for premium and privacy listings (e.g., additional, 
foreign, cross reference) at Qwest‘s General Exchange listing Tariff rates, less the 
wholesale discount, as described in Exhibit A. Primary listings and other types of listings 
are defined in the Qwest General Exchange Tariffs. 

10.4.2.3 Information on submitting and updating listings is available in “Qwest 
Facility Based and Co-Provider Listings User Documents.” Qwest will furnish CLEC the 
listings format specifications. Directory publishing schedules and deadlines will be 
provided to CLEC. 

1 0.4.2.4 CLEC grants Qwest access to CLEC‘s end user fistings information solely 
for use in its Directory Assistance List Service, subject to the  terms and conditions of this 
Agreement. Qwest will incorporate CLEC end user listings in the directory assistance 
database. Qwest will incorporate CLEC’s end user listings information in all existing and 
future directory assistance applications developed by Qwest. Should Qwest cease to be 
a telecommunications carrier, by virtue of a divestiture, merger or other transaction, this 
access grant automatically terminates. 

10.4.2.5 CLEC end user listings will be treated the same as Qwest‘s end user 
listings. Prior written authorization from CLEC, which authorization may be withheld, 
shall be required for Qwest to sell, make available, or release CLEC’s end user listings 
to directory publishers, or other third parties other than directory assistance providers. 
No prior authorization from CLEC shall be required for Qwest to sell, make available, or 
release CLEC’s end user directory assistance listings to directory assistance providers. 
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Section 10 
Ancillary Services 

the start and completion of the call. Call Branding is an optional service 
available to CLEC. 

a) Front End Brand -- Announces CLEC's name to CLEC's 
end user at the start of the call. There is a nonrecurring charge to 
setup and record the Front End Brand message. 

b) Back End Brand -- Announces CLEC's name to CLEC's 
end user at the completion of the call. There is a nonrecurring 
charge to setup and record the Back End Brand message. 

c) 
message in each switch. 

There is a non-recurring charge to load CLEC's branded 

d) Qwest will record the CLEC's branded message. 

10.5.1.1.1.4 Call Completion Link allows the CLEC's end users' calls to 
be returned to the CLEC for completion on the CLEC's network, where 
available. There is a recurring charge per call. 

10.5.1 . I  .2 Directory Assistance List Service -- Directory Assistance List 
Service is the access to Qwest's directory listings for subscribers within Qwest's 
fourteen (14) states for the purpose of providing Directory Assistance Service to 
its local exchange end user customers subject to the terms and conditions of this 
Agreement. See Section 10.6 for terms and conditions relating to the Directory 
Assistance List Services. 

10.5.1.1.2.1 If CLEC elects to build its own directory assistance service, 
it can obtain Qwest directory listings through the purchase of the 
Directory Assistance List. 

10.5.1 . I  .3 Directory Assistance Database Service -- Qwest shall provide 
CLEC non-discriminatory access to Qwest's Directory Assistance Database or 
"Directory1 " database, where technically feasible, on a "per dip" basis. 

10.5.2 Terms and Conditions 

10.5.2.1 Qwest will provide CLEC non-discriminatory access to Qwest's directory 
assistance databases, directory assistance centers and personnel to provide Directory 
Assistance service. 

10.5.2.2 Qwest's Directory Assistance database contains only those published and 
non-listed telephone number listings obtained by Qwest from its own end users and 
other Telecommunications Carriers. 

10.5.2.3 Qwest will provide access to Directory Assistance Service for facility 
based CLECs via dedicated multi-frequency (MF) operator service trunks. CLEC may 
purchase operator service trunks from Qwest or provide them itself. These operator 
service trunks will be connected directly to a Qwest Directory Assistance host or remote 
switch. CLEC will be required to order or provide at least one operator services trunk for 
each NPA served. 
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Section 10 
Ancillary Services 

10.6.2 

10.6.1.4 In the event CLEC requires a reload of DA List Information from Qwest’s 
database in order to validate, synchronize or reconcile its database, a reload will be 
made available according to the rate specified in Exhibit A. 

10.6.1.5 
the data will be provided. 

Qwest and CLEC will cooperate in the designation of a location to which 

Terms and Conditions 

10.6.2.1 Qwest grants to CLEC, as a competing provider of telephone exchange 
service and telephone toll service, access to the DA List Information solely for the 
purpose of providing Directory Assistance Service to its local exchange end user 
customers, or-for other incidental use by other carrier’s customers, or for other incidental 
use by other carrier’s customers, subject to the terms and conditions of this Agreement. 
As it pertains to the DA List Information in this Agreement, “Directory Assistance 
Service” shall mean the provision, by CLEC via a live operator or a mechanized system, 
of telephone number and address information for an identified telephone service end 
user or the name and/or address of thc,telephone service end user for an identified 
telephone number. Should CLEC cease to be a telecommunications carrier, a 
competing provider of telephone exchange service or telephone toll service, this access 
grant automatically terminates. 

10.6.2.1 . I  Qwest shall make commercially reasonable efforts to ensure that listings 
belonging to Qwest retail end users provided to CLEC in Qwest’s DA List Information are 
accurate and complete. All third party DA List Information is provided AS IS, WITH ALL 
FAULTS. Qwest further represents that it shall review all of its end user listings 
information provided to CLEC, including end user requested restrictions on use, such as 
nonpublished and nonlisted restrictions. 

10.6.2.2 CLEC will obtain and timely enter into its Directory Assistance database 
daily updates of the DA List Information, will implement quality assurance procedures 
such as random testing for directory assistance listing accuracy, and will identify itself to 
end-users calling its DA service either by company name or operating company number 
so that end-users have a means to identify with whom they are dealing. 

10.6.2.3 CLEC shall use Qwest’s Directory Assistance listings supplied to CLEC 
under the terms of this Agreement solely for the purposes of providing Directory 
Assistance Service. 

10.6.2.4 Qwest shall retain all right, title, interest and ownership in and to the DA 
Listing Information it provides hereunder. CLEC acknowledges and understands that 
while it may disclose the names, addresses, and telephone numbers (or an indication of 
non-published status) of Qwest‘s end users to a third party calling its Directory 
Assistance for such information, the fact that such end user subscribes to Qwest’s 
telecommunications services is confidential and proprietary information and shall not be 
disclosed to any third party. 

10.6.2.5 CLEC shall not sublicense, copy or allow any third party to access, 
download, copy or use the DA List Information, or any portions thereof, or any 
information extracted therefrom. Each Party shall take commercially reasonable and 
prudent measures to prevent disclosure and unauthorized use of Qwest’s DA List 
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Tom Dixon ~Thomas.F.Dixon@wcom.com] 
Wednesday, July 05,2000 10:16 AM 
'Quintana, Becky'; 'Ahlers, Dennis'; 'Ashton, Kristi'; 'Barbara Fernandez'; 'Beck, Steve'; 
'Bellinger, Hagood'; 'Berrio, Itzel'; 'Best, Harlan'; 'Bewick, Penny'; 'Bill Steele'; 'Boswell, 
Rebecca'; 'Brian Petroff; 'Bridget McGee-Stiles'; 'Brigham, Bob'; 'Bruce Mitchell'; 'Bruce 
Smith'; 'Bumgarner, Margaret'; 'Carey, John'; 'Ceguera, Phil'; 'Ciccolo, Kris'; 'Clauson, Karen'; 
'Cox, Rod'; 'Crain, Andy'; 'Deanhardt, Clay'; 'DeCook, Rebecca'; 'Devaney, John'; 'Dickinson, 
Carla'; 'Doherty, Phillip'; 'Donahue, Teresa M.'; 'Doyscher, Gena'; 'Dunnington, Terri'; 'Ellison, 
Maderia'; 'Emory-Cherrix, Lezlee'; 'Flavin, Tom'; 'Freeberg, Tom'; 'f riesen, Letty'; 'Green, Pat'; 
'Hammond, Randy'; 'Hopfenbeck, Ann'; 'Houston, Cindi'; 'Howerton, Cynthia'; 'Hsiao, 
Douglas'; 'Hundley, Joyce'; 'Hydock, Michael'; 'Jennings-Fader, Mana'; 'Jerry Enright'; 'John 
Epley'; 'Jones, Andrew'; 'Joseph Molloy'; 'Joyce, Craig'; 'Joyce, Rodney'; 'Klug, Gary'; 
'Kunkleman, Tim'; 'LaFrance, David'; 'Lipman, Richard'; 'Lubamersky, Nancy'; 'Mailloux, 
Christine'; 'Mandell, Vicky'; 'Marquez, Tony'; 'Marshall, Kate'; 'McDaniel, Paul'; 'Mike ' 

Zimmerman'; 'Munn, John'; 'Murphy, Chris'; 'Murrietta, Rhonda'; 'Neil Langland'; 'Nelson, 
Thor'; 'Newell, Andrew'; 'Nichols, Robert'; 'Norcross, Michelle'; 'Owens, Jeff; 'Page, Jennifer'; 
'Parker, Pat'; 'Paula Strain'; 'Priday, Tom'; 'Ragge, Joanne'; 'Roth, Diane'; 'Rushing, Cassie'; 
'Sacilotto, Kara'; 'Samuel, Joseph'; 'Schmitt, Teresa'; 'Schwartz, Christine'; 'Sekich, Dominick'; 
'Shears, Nikki'; 'Shoemaker, Lisa'; 'Simpson, Lori'; 'Spiller, Dudley'; 'Starr, Arleen'; 'Steese, 
Chuck'; 'Stewart, Karen'; 'Strom, Lise'; 'Sussman, Don'; 'Thayer, Rick'; 'Titzer, Karen'; 
'Townsend, Robert'; 'Tribby , Mary'; 'Vince Snowberger'; 'Warren Wendling'; 'Wendie Allstot'; 
'Wicks, Jill'; 'Williams, Mark'; 'Williams, Sue'; 'Wilmer'; 'Wilson, Ken'; 'Wolters, Rick'; 'Ziegler, 
Dave' 

cc: 
Subject: 

- 

mark.argenbright@wcom.com; michael.henry@wcom.com 
LICENSE AND REVOCATION LANGUAGE (Issue 7.6) and RECIPROCAL COMPENSATION 
(Issue 13.8) 

Issue 7.6 

On a preliminary basis, I have been advised by my client that WCom will 
qbject to the "license" being treated as intellectual property. We are 
ecking with our interllectual property attorneys to get more direction. a 

Regarding revoacation langauge, 1 would propose the following be added for 
paragraphs 10.5.1.1.2 and 10.6.2.1 after the previous inserted langauge by U 
S WEST. 

A CLEC will be deemed to have misued this information if it uses it for 
those prohibited purposes stated in paragraph 10.6.2.3. However, prior to 
revoking such license, U S WEST shall provide 30-days notice to CLEC 
advising of the alleged violation of the license granted, during which time 
CLEC shall have an opportunity to cure the alleged violation. 
contest the alleged violation, then CLEC shall so advise U S WEST within 30 
days after receipt of notice of the alleged violation. The matter will then 
be promptly submitted to dispute resolution under Section 5.18 of this SGAT. 
While the matter is pending, U S WEST shall not revoke the license granted 
until the matter is finally decided under the dispute resolution process 
either by agreement or after relevant appeal processes have been exhausted. 

Should CLEC 

Issue 13.8 

I have not received a response to W S WEST'S comments about the "nits and 
nats" language found on Exhibit 56. I have tried contacting both of my 
Reciprocal Compensation witnesses, Mickey Henry and Mark Argenbright, and 
have had no response, probably because of the July 4th holiday. Absent a 
response, and with this 7/5 deadline at hand, I have no option but to 
declare impasse on language rejected by U S WEST on paragraphs 7.3.7.1, 
7.3.1.1.3.1, 7.3.2.1, 7.3.2.3 and 7.3.3, with the hope I will hear from them 
with a different response either later today or later this week. 

1 
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~ . ~- _- ~ ..~ . ~. . ~ .  -~ - -~ Decook,Rebecca B - LGA 
From: Tom Dixon [Thomas.F.Dixon@wcom.com] 

To: 

- - ~ - _ _ _ . ~  _____.________ ____. 

@ Sent: Wednesday, July 05,2000 I O : %  AM 
aab@aterwynne.com; simonf@atg.wa.gov; harlow@millnash.com; eric.s. heath@mail.sprint.com; 
Ann.Hopfenbeck@wcom.com; aisaraharbor-group.com; gregkopta@dwt.com; kthomas@atgi.net; 
mbtribby@att.com; Jragge@uswest.com; decook@att.com; thomas.f.dixon@wcom.com; 
ddahlers@echelon.com; dhsiao@rythms.net; sacik@perkinscoie.com; 
pbewick@newedgenetworks.com; Ifr@aterwynne.com; ksanderson@nextlink.com; nbates@eli.net; 
fcoleman@mpowercom.com; cdeanhar@Covad.com; rlipman@mcleodusa.com; 
nancyj@springnw.com; cmailloux@northpointcom.com; marktrinchero@dwt.com; 
tom-flavin@icgcomm.com; 'Cc:'; bwallis@wutc.wa.gov; ddittemo@wutc.wa.gov; 
dgriffit@wutc.wa.gov; blackmon@wutc.wa.gov; pstrain@wutc.wa.gov; ssmith@wutc.wa.gov; 
tosinski@wutc.wa.gov; jroth@wutc.wa.gov; RMattoon@wutc.wa.gov; twilson@wutc.wa.gov 

Cc: thomas.f.dixon@wcom.com 
Subject: Language at Issue 

All of this langauge has been discussed in the last Colorado Workshop, with the exception of the langauge on Checklist 
item 7. We reached agreement on some of the Checklist Item 3 language and some of the Checklist Item 13 language in 
Colorado and I assume parties will take the same positions in Washington. The Checklist item 13 language should be 
identical to that scnt out immediately after the last workshop. The Checklist Item 3language is in response to concerns 
WCom expressed at the last workshop. 

S I  

I intend to send this to another list for the WA 27 1 proceeding that may be similar, if not identical, to this list. I am not 
sure which list is current. Please accept m y  apologies if you get this twice. 

4/3 /ZOO 1 
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Checklist Item 3, Access to Poles, Ducts, and ROW 

Section 10.8.4.1.1,10.8.4.1.2, Exhibit D 

As requested, WCom has reviewed the language in Section 10.8.4.1.1 , 10.8.4.1.2, and 
disagrecs with the arbitrary limits of 100 poles, 30 utility holes or 2 miles that USW is 
attempting to put on the pole attachment process. At first when talking with the US W lawyer he 
argued that there simply were physical constraints regarding a largc order such as 500 poles, and 
that seemed reasonable. However, upon considering this issue further, I do not know of an 
exception in the Act to the 45 day requirement for access or denial of same, for "large orders". 
And in fact, the 45 day time is affirmed in 47 CFR 1.1403, without an exception. I think that we 
should insist on the 45 days regardless of how large the order is unless they can show us an 
exception in the Act or rules. If it is a large order, they must simply staff up. 

Section 2.2 of Exhibit D also contains the "standard inquiry of 100 poles or fewer" 
limitation. Note that the language in all caps stating that the utility must either grant access or 
confirm denial in writing within 45 days following the date of inquiry in Section 2.2 is predicated 
on the "standard inquiry", which is unacceptable. I also think that we should add a sentence from 
47 CFR 1.1403 after the 45 day sentence as follows: "The utility's denial of access shall be 
specific, shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons of lack of 
capacity, safety, reliability or engineering standards." * Section 10.8.4.3. 

WCom has no problem with 10.8.4.3. 

Section 10.8.4.4. 

10.8.4.4 - Revise fifth sentence as follows: "CLEC must request such 
records, if at all, within sixty (60) calendar days following its receipt of 
invoice." 

Revise the seventh sentence as follows: "Such request must be received 
within sixty (60) calendar days following CLEC's receipt of copies of 
records if CLEC has requested records under this paragraph, or within sixty 
(60) calendar days following receipt of invoice." 

Add to end of eighth sentence the all caps language: 'I,.. whichever comes 
last, BUT IN NO EVENT LATER THAN 90 DAYS FOLLOWING THE REQUEST FOR 
CREDIT. 'I 

Also add to the end of last sentence the all caps: ' I . . .  whichever comes 
last, BUT IN NO EVENT LATER THAN 90 DAYS FOLLOWING THE DENIAL." 



a Secton 10.8.5 

WCom has no problem with 10.8.5 

Checklist Item 7 

Section 10.5.1.1.2 and 10.6.2.1 

On a preliminary basis, I have been advised by my client that WCom will object to the “license” 
being treated as intellectual property. We are checking with our interllectual property attorneys 
to get more direction. 

Regarding revocation langauge, I would propose the following be added for paragraphs 
10.5.1.1.2 and 10.6.2.1 after the previous inserted langauge by U S WEST. 

A CLEC will be deemed to have inisued this information if it uses it for those prohibited 
purposes stated in paragraph 10.6.2.3. However, prior to revoking such license, U S WEST shall 
provide 30-days notice to CLEC advising of the alleged violation of the license granted, during 
which time CLEC shall have an opportunity to cure the alleged violation. Should CLEC contest 
the alleged violation, then CLEC shall so advise U S WEST within 30 days after receipt of notice 
of the alleged violation. The matter will then be promptly submitted to dispute resolution under 
Section 5.18 of this SGAT. While the matter is pending, U S WEST shall not revoke the license 
granted until the matter is finally decided under the dispute resolution process either by 
agreement or after relevant appeal processes have been exhausted. 

m 

Checklist Item 13 

4.1 1 
including, but not limited to: 

“Central Office Switch” means a switch used to provide Telecommunications Services, 

4.1 1.1 “End Office Switches” which are used to terminate end user station loops or the 
equivalent for the purpose of interconnecting to each other and to trunks; and 

4.1 1.2 “Tandem Office Switches” which are used to connect and switch trunk circuits 
between and among other Central Office Switches. CLEC switch(es) shall be 
considered Tandem Office Switch(es) to the extent such switch(es) actually serve(s) 
the comparable geographic area as U S WEST’S Tandem Office Switch or is used to 
connect and switch trunk circuits between and among other Central Office Switches. 
Access tandems provide connections for exchange access and toll traffic, while local 
tandems provide connections for EAS/Local traffic. 
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SGAT Paragraph 7.3.7.1 
As you recall, we discusscd the proposal in this paragraph to apply a tandem switching and a tandem 
transport/transmission charge to the originating party when US W is performing a transit [unction. As 
WCom indicated, we have no issue with the application of the tandem switching charge for the 
transit function being performed by USW. However, in this situation, the traffic is arriving at the 
USW tandem for switching (i.e. transit) to a third party via an interconnection trunk that has been 
jointly provisioned and paid for by US W and the CLEC. Therefore, we believe that further payment 
for transport in the form of a tandem transport/transmission charge would not be appropriate. USW 
agreed to review this matter and provide us with a position. 

. 

* I  

SGAT Paragraph 7.3.8 

As a result of our discussions, I believe that we are in agreement as to how to deal with no-CPN 
traffic as between USW and the CLEC. We discussed the issue of how to deal with traffic, which is 
passed to CLEC by USW as a transit provider. We also agreed that SGAT Paragraph 7.3.9, which 
appeared to point the CLEC to the NPAC for assistance in identifying the carrier sending no-CPN 
traffic was misplaced and that NPAC was no solution for this issue. I have reviewed the present 
language with our Carrier Billing group, and we would like to propose an additional sentence at the 
end of the present paragraph, to read, 
“U S WEST will provide to CLEC, upon request, information to demonstrate that U S WEST’S 
portion of No-CPN traffic does not exceed 5% of the total traffic delivered.” 

@ 

SGAT Paragraphs Entrance Facilities ( 7.3.1.1 -3. l), Direct Trunked Transport (7.3.2),EICT 
(7.3.1.2. l), Muxing (7.3.2.3) and NRCs (7.3.3) Proportional Use Billings for Interconnection 
Facilities - As we discussed, WorldCom would like USW to reconsider its position on the billing of 
interconnection facilities based on the proportional use that each party makes of these trunks. As 
USW is aware, FCC Rule 5 1.709 (b) provides that the “rate of a carrier providing transmission 
facilities dedicated to the transmission of traffic between two carrier’s networks shall recover only 
the costs of the proportion of that trunk capacity used by an interconnecting carrier to send traffic 
that will terminate on the providing carrier’s network. Such proportions may be measured during 
peak periods.” 

In USW’s proposed SGAT at Paragraph‘s 7.3.1 + 1.3.1 (Entrance Facilities) and 7.3.2.2 (Direct Trunk 
Transport), USW proposes that proportional use be measured after excluding 1SP traffic. WorldCom 
understands that USW’s position is that TSP traffic is “interstate” or “non-local traffic”. As a result, 
USW does not believe that ISP traffic should be subject to the traffic sensitive billings for local call 
termination or reciprocal conipensation as “local” traffic. As we discussed, WorldCom and US W 
will simply have to agree to disagree on this subject. a 



Howcver, our disagreement about whether a traffic sensitive call terminatiordreciprocal 
compensation rate should apply to ISP traffic should have no bearing on the issue of the shared cost 
of the interconnection truidcing dedicated to the transmission of traffic between the two parties 
network, which is assessed on a flat rated monthly charge, This traffic, as wcll as all other types of 
traffic flowing between the two networks, is in fact utilizing capacity on these interconnection trunks 
and, under the FCC Rule, that traffic should be included in making a determination as to the 
assessment of charges based on the proportional use of these trunks. If USW were to agree with 
WorldCom’s position, WorldCom would agree that USW is not waiving its position or otherwise 
conceding that ISP traffic sent over these trunks should not be compensable under the traffic 
sensitive billing for call terminatiordreciprocal compensation. We also discussed briefly 
WorldCom’s position that, in addition to the Entrance Facility and Direct Trunk Transport, we 
believe that the Expanded Interconnection Channel Termination ( EICT - Paragraph 7.3.1.2.l)aiid 
Muxing ( Paragraph 7.3.2.3) constitute facilities used for the transmission of traffic between the two 
parties network under the FCC Rule 5 1.709(b), and therefore should also have costs shared based on 
proportional use. Furthermore, as you know, the sharing of costs for EIC’T and Muxing is contained 
in our present interconnection agreement Logically, Non-Recurring charges for these Rule 5 1.709(b) 
facilities should also be shared based on proportional use. We have drafted the following language as 
an amendment to the Arizona SGAT language ( where we agreed to truc up proportional use billings 
after the first Quarter) for your consideration. This language would be inserted at SGAT Paragraphs 
7.3.1.1.3.1 (Entrance Facility); 7.3.2.2 ( DirectTrunk Transport) 7.3.1.2.1 (EICT), 7.3.2.3 (Muxing) 
and 7.3.3 (NRCs on interconnection Trunks); 

@ “The provider of the two-way facility will initially share the cost of the facility by assuming an 
initial relative use factor of 50% for a minimum of one quarter. The nominal charge to the other 
Party for the use of the facility, as described in Exhibit A, shall be reduced by this initial relative use 
factor. Payments by the other party will be according to this initial relative use factor for a minimum 
of one quarter. The initial relative use factor will continue for both bill reduction and payments until 
the parties agree to a new factor, based on actual minutes of use data to substantiate a change in that 
factor. Once negotiation of the new factor is finalized, the Parties will retroactively true-up previous 
charges and the bill reductions and payments will apply going forward, for a minimum of one 
quarter. By agreeing lo this interim solution, the parties do not waive their positions on the nature of 
traffic delivered to Enhanced Service Providers.” 

SGAT Paragraph 7.3.7.1 
As you recall, we discussed the proposal in this paragraph to apply a tandem switching and a tandem 
transport/transmission charge to the originating party whcn USW is performing a transit function. As 
WCom indicated, we have no issue with the application of the tandem switching charge for the 
transit fbnction being performed by USW. However, in this situation, the traffic is arriving at the 
USW tandem for switching (Le. transit) to a third party via an interconnection trunk that has been 
jointly provisioned and paid for by USW and the CLEC. Therefore, we believe that further payment 
for transport in the form of a tandem transport/transmission charge would not be appropriate. USW 
agreed to review this matter and provide us with a position. 
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SGAT Paragraph 7.3.8 

As a result of our discussions, 1 believe that we are in agreement as to how to deal with no-CPN 
traffic as between USW and the CLEC. We discussed the issue of how to deal with traffic, which is 
passed to CLEC by USW as a transit provider. We also agreed that SGAT Paragraph 7.3.9, which 
appeared to point the CLEC to the NPAC for assistance in identifying the carrier sending no-CPN 
traffic was misplaced and that NPAC was no solution for this issue. I have reviewed the present 
language with our Carrier Billing group, and we would like to propose an additional scntence at the 
end of the present paragraph, to read, 
“U S WEST will provide to CLEC, upon request, information to demonstrate that U S WEST’S 
portion of No-CPN traffic does not exceed 5% of the total trafiic delivered.” 

SGAT Paragraphs Entrance Facilities ( 7.3.1.1.3. l), Direct Trunked Transport (7.3.2),EICT 
(7.3.1.2.1 j, Muxing (7.3.2.3) and NRCs (7.3.3) Proportional Use Billings for Interconnection 
Facilities - As we discussed, WorldCom would like USW to reconsider its position on the billing of 
interconnection facilities based on the proportional use that each party makes of these trunks. As 
USW is aware, FCC Rule 5 1.709 (bj provides that the “rate of a carrier providing transmission 
facilities dedicated to the transmission of traffic between two carrier’s networks shall recover only 
the costs of the proportion of that trunk capacity used by an interconnecting carrier to send trafiic 
that will terminate on the providing carrier’s network. Such proportions may be measured during 
peak periods.” 

In USW’s proposed SGAT at Paragraph’s 7.3.1.1.3.1 ( Entrance Facilities) and 7.3.2.2 (Direct Tixnk 
Transport), USW proposes that proportional use be measured after excluding ISP traffic. WorldCom 
understands that USW’s position is that ISP traffic is “interstate” or “noli-local traffic”. As a result, 
USW does not believe that ISP traffic should be subject to the traffic sensitive billings for local call 
termination or reciprocal compensation as “local” traffic. As we discussed, WorldCom and US W 
will simply have to agree to disagree on this subject. 
However, our disagreement about whether a traffic sensitive call terminatiodreciprocal 
compensation rate should apply to ISP traffic should have no bearing on the issue o€the shared cost 
of the interconnection trunking dedicated to the transmission of traffic between the two parties 
network, which is assessed on a flat rated monthly charge, This traffic, as well as all other types of 
traffic flowing between the two networks, is in fact utilizing capacity on these interconnection trunks 
and, under the FCC Rule, that traffic should be included in making a determination as to the 
assessment of charges based on the proportional use of these trunks. If USW were to agree with 
WorldCom’s position, WorldCom would agree that USW is not waiving its position or otherwise 
conceding that ISP traffic sent over these trunks should not be compensable under the traffic 
sensitive billing for call terminatiodreciprocal compensation. We also discussed briefly 
WorldCom’s position that, in addition to the Entrance Facility and Direct Trunk Transport, we 
believe that the Expanded Interconnection Channel Termination ( EICT - Paragraph 7.3.1.2.l)and 
Muxing (Paragraph 7.3.2.3) constitute facilities used for the transmission of traffic between the two 
parties network under the FCC Rule 5 1.709(b), and therefore should also have costs shared based on 
proportional use. Furthermore, as you know, the sharing of costs for EICT and Muxing is contained @ 
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in our present interconnection agreement Logically, Non-Recurring chargcs for these Rule 5 1.709(b) 
facilities should also be shared based on proportional use. We have drafted the following language as 
an amendment to the Arizona SGAT language ( where we agreed to true up proportional use billings 
after the first Quarter) for your consideration. This language would be inserted at SGAT Paragraphs 
7.3.1.1.3.1 (Entrance Facility); 7.3.2.2 (Direct TrunkTransport) 7.3.1.2.1 (EICT), 7.3.2.3 (Muxing) 
and 7.3.3 (NRCs on interconnection Trunks); 

e 

“The provider of the two-way facility will initially share the cost of the facility by assuming an 
initial relative use factor of 50% for a minimum of one quarter. The nominal charge to the other 
Party for the use ofthe facility, as described in Exhibit A, shall be reduced by this initial relative use 
factor. Payments by the other party will be according to this initial relative use factor for a minimum 
of one quarter. The initial relative use factor will continue for both bill reduction and payments until 
the parties agree to a new factor, based on actual minutes of use data to substantiate a change in that 
factor. Once negotiation ofthe new factor is finalized, the Parties will retroactively true-up previous 
charges and the bill reductions and payments will apply going forward, for a minimum of one 
quarter. By agreeing to this interim solution, the parties do not waive their positions on the nature of 
traffic delivered to Enhanced Service Providers.” 
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Q. 

A. 

My business address is 63 12 S. Fiddler’s Green Circle, Suite 600 E, Englewood, CO 801 1 i f  

Q. 

FOR WCOM. 

A. 

interconnection and other capabilities that we receive from local exchange providers in order 

to support our local, wireless and long-distance capabilities. My group handles 

interconnection issues (including local interconnect contract negotiation) arising in the 23- 

state service territory served primarily by Southwestern Bell, Pacific Telesis and U S WEST 

Communications, Inc. (“U S WEST”). In addition, my group includes Carrier Management 

for the three regional Bell Operating Companies (“RBOCs”) mentioned earlier and bill audit 

and payment of nearly $2 billion for access and interconnection charges from incumbent 

local exchange carriers, independent telephone companies and other carriers . 

Q. 

WCOM. 

A. 

purposes of this testimony, all references will be to WCom). I have held managerial and 

executive positions in operations, carrier relations and management, regulatory affairs and 

financial operations. During the majority of that time my area of responsibility has included 

the territory served by U S WEST or its predecessor companies. In that capacity I negotiated 

with AT&T (at the time it owned U S WEST in the form of its Bell Operating Companies) 

the definition and implementation of equal access interconnection and subsequently worked 

PLEASE STATE YOUR NAME, TITLE AND BUSINESS ADDRESS? 

My name is Michael A. Beach. I ani a Vice President for Worldcom (“WCOM”). 

PLEASE DESCRIBE YOUR RESPONSIBILITIES AS VICE PRESIDENT 

Since January 1997, I have been responsible for ensuring the implementation of 

PLEASE DESCRIBE YOUR RELEVANT EXPERIENCE WITH MCI AND 

I have been employed by MCI/WCom for 25 years, in a number of capacities. (For 
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directly with U S WEST on the implementation of equal access and other long distance 

access requirements. More recently I have had responsibility for the planning and 

negotiation of interconnection contracts under the Telecoininunications Act of 1996, as well 

as iinplenientation and enforcement of those contracts in our West Region which includes 

each of the states served by U S WEST. 

Q. 

WITH U S WEST AND IS MCWCOM PROVIDING LOCAL SERVICE IN THE 

U S WEST TERRITORY? 

A. 

contemplated by the Telecommunications Act of 1996 in nine. WCom, through its 

MCInietro, MFS, and Brooks Fiber subsidiaries, has constructed and is operating local 

networks and is serving customers with facilities-based local services in  eight cities in 

U S WEST territory: Seattle/Tacoma, Portland, Minneapolis/St. Paul, Phoenix, Tucson, 

Albuquerque, Salt Lake City and Denver. 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

A. The purpose of my testimony is to assist this Commission i n  making its 

recommendations to the Federal Communications Commission regarding U S WEST'S 

application to provide interLATA and interstate long distance service. Specifically, I will 

hope to assist this Commission in determining whether U S WEST has met some of the 14- 

point checklist items for long distance entry as provided by Section 27 I of the 

Telecommunications Act of 1996. I will address WCom positions on the following Checklist 

Items: 

HAS WCOM ENTERED INTO INTERCONNECTION AGREEMENTS 

Yes. WCom and U S WEST have entered ihto interconnection agreements as 
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Checklist Item 3 - Nondiscriminatory Access to the Poles, Ducts, Conduit and Rights of 

Way Owned or Controlled by the Bell Operating Company at Just and Reasonable Rates 

in Accordance With The Requirements of Section 224 of the Act. 

Checklist Item 7 - Nondiscriminatory Access to (i) 91 1 and E91 1 Services; (ii) Directory 

Assistance Services to Allow the Other Cariier’s Customers to Obtain Telephone 

Numbers; and (iii) Operator Call Completion Service. 

Checklist Item 8 -White Pages Directory Listings For Customers Of The Other Carrier’s 

Telephone Exchange Service. 

Checklist Item 9 -Until the Date By Which Telecommunications Numbering 

Administration Guidelines, Plan, Or Rules Are Established, Nondisciiminatory Access 

To Telephone Numbers For Assignment To The Other Carrier’s Telephone Exchange 

Service Customers. After That Date, Compliance With Such Guidelines, Plan, Or Rules. 

Checklist Item 10 -Nondiscriminatory Access To Databases And Associated Signaling 

Necessary For Call Routing And Completion. 

Checklist Item 12 -Nondiscriminatory Access To Such Services Or Information As Are 

Necessary to Allow the Requesting Carrier to Implement Local Dialing Parity IN 

Accordance With The Requirements of Section 251(b)(3) of the Act. 

I will also address the treatment of these Checklist Items in the Washington SGAT filed by 

U S WEST as part of its 271 review. 

Q. 

ACCESS TO POLES, DUCTS, CONDUITS AND RIGHTS OF WAY? 

A. 

WHAT IS WCOM’S POSITION REGARDING CHECKLIST ITEM NO. 3, 

WCom has a fundamental disagreement with one portion of the terms proposed by 
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U S WEST on this item. Section 10.8.1.4 of the SGAT is drafted to impose reciprocal 

requirements on CLECs to provide U S West with access to the CLEC’s Poles, Ducts, 

Conduits, and Rights of Way. There is neither a federal requirement, nor one imposed in 

Washington state that requires reciprocity in this regard. More importantly, this proceeding 

addresses the terms and conditions that U S WEST will make available to competitive 

carriers; a “Statement of Generally Available Terms and Conditions” available to all CLECs. 

It would be improper to allow U S WEST to dictate the terms that all CLECs must offer to 

U S WEST in a document that is intended to be an offering of terms by U S WEST to the 

CLECs. While it is true that section 251(b)(4) of the Telecoininunications Act of 1996 (the 

“federal Act”) requires all local exchange carriers to afford access to poles, ducts, conduits 

and rights-of-way to competing cail-iers, it does not require them to do so on the same terms 

and conditions offered by the ILEC. While this conceivable could be the outcome of 

individual CLEC and ILEC negotiations or arbitration it must not be imposed by a statement 

of terms that are generally available from U S WEST. Such a result would effectively 

obfuscate the rights granted individual CLECs by the Act to negotiate (and perhaps arbitrate) 

the terms and conditions under which they would provide U S WEST access to their poles, 

ducts, conduits and lights of way. Thus, the SGAT language proposed by U S WEST in this 

section should be revised to remove the reciprocal requirement they propose to apply to 

CLECs. 

Section 10.8.2 references a document entitled “U S WEST Pole and Attachment 

and/or Innerduct Occupancy General Terms and Conditions” attached as Exhibit D. 

U S WEST agrees to provide nondiscriminatory access to poles, ducts, conduits and rights- 

of-way to competing carriers under the terms and conditions of Exhibit D. The version of 
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Exhibit D referenced in the Washnington SGAT is inconsistent with the SGAT itself. 

WCom and U S WEST have been addressing Exhibit D in the Arizona 27 I proceeding and 

have reached agreement in that state on revisions to the Exhibit D and its attachments. 

WCom is presently awaiting the final language that will be incoil3orated in Exhibit D and its 

attachments in that state and propose the same, revised document be used in Washington. 

Finally, access to poles, ducts, conduits and rights-of-way, in so Pdr as that relates to 

access to sub-loops, should be considered in the workshops on Checklist Items No. 2 and 4. 

Q. 

9,lO AND 12? 

A. 

available to CLECs and internally to U S WEST personnel that relate to these checklist 

iteins. WCom, AT&T and U S WEST continue to participate in discussions addressing 

underlying documentation which is used by competing carriers, U S WEST personnel and 

others to determined how interconnection and other relevant services actually occur. For 

example, some underlying documentation may still require use of a SPOT frame. The SGAT 

does not necessarily require the use of a SPOT frame. However, if the underlying manuals 

are not consistent with the SGAT, then competing carriers and U S WEST personnel, not 

otherwise familiar with the SGAT, may require the use of SPOT frame if manuals still show 

a requirement for such a frame. 

WHAT IS WCOM’S POSITION REGARDING CHECKLIST ITEM NOS. 7,8, 

First, WCom has some general concerns regarding underlying documentation that is 

I understand that U S WEST is updating its underlying documentation to conform to 

the terms and conditions found in its SGAT and that AT&T, and WCom and U S WEST 

have reached agreement on the changes necessary in the underlying documentation. WCom 
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is awaiting the final language for but expects that its concerns are resolved, subject to 

reviewing the final language changes contained in the underlying documentation. 

With respect to checklist Item No. 7, WCoiii has the following specific coinnients 

regarding the SGAT language. 

Section 10.5. I. 1.2 should be revised to change the reference from “local exchange 

and end user customers” to the broder tenn “customers”. This change is necessary to remove 

any improper restriction against the use of such information by CLECs to provide National 

DA service or other lawful use. 

In addition, this section should be revised to delete the use of the term “license” as 

licensing implies a greater control and power to revoke by U S West on the use of this data 

by CLECs than is appropriate. 

This Section 10.5.1.1.2 would thus read: 

Directory Assistance List Service -- Directory Assistance List 
Service is the bulk transfer of U S WEST’s directory listings 
for subscribers within U S WEST’s 14 states to the for the 
purpose of providing Directory Assistance Service to its 
customers subject to the terms and conditions of this 
Agreement. See Section 10.6 for terms and conditions relating 
to Directory Assistance List Services. 

On the same basis, Section 10.6.2. I should be revised as follows: 

U S WEST provides DA List Information to CLEC, as a 
competing provider of telephone exchange service and 
telephone toll service, for the purpose of providing DA service 
to its customers, or for other incidental use by other carriers’ 
customers, subject to the terms and conditions of this 
Agreement . 

Any conflicting language in this, or related sections should similarly be revised. 

6 
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WConi would suggest, for Checklist Item No. 9, that the SGAT be required to contain 

language that encourages diversity in the trunking used to provide E91 1 service. Diversity is L 

achieved by providing multiple trunks, routed over separate paths, that connects a caller to 3 

the E91 1 service provider. Without diversity, an event that causes an outage (such as a cable 4 

cut or a blown fuse) may disable all the available E91 1 trunks. With diversity, if one trunk is 5 

disrupted there is a better chance that other trunks will be unaffected since they are on a 6 

separate path. Section 10.3.7 does not provide for diversity, inultiple trunks, or other 7 

8 provisions necessary to improve the protection of such an essential service. WCom suggests 

the following language regarding diversity provisions be incorporated within the SGAT: 9 

The Parties shall establish a minimum of two dedicated trunks 
from CLEC’s Central Office to each U S WEST 91 l/E911 
selective router (i.e., 91 1 Tandem Office) that serves the areas 
in which CLEC provides Exchange Service, for the provision 
of 91 1E911 services and for access to all subtending PSAPs 
(“91 1 Interconnection Trunk Groups”). 

10 
1 1  
12 
13 

91 1 Interconnection Trunk Groups must be, at a minimum, DS-0 level trunks 17 

configured as a ’-wire analog interface or as part of a digital (1.544 Mbps) interface. Either 18 

19 configuration must use Centralized Automatic Message Accounting “CAMA” type signaling 

with MF tones that will deliver Automatic Number Identification “ANI” with the voice 20 

portion of the call, unless the 91 1E911 selective router is SS7 capable, in which case MCIW 21 

22 may require SS7 signaling. All 91 1 Interconnection trunk groups must be capable of 

transmitting and receiving Baudot code necessary to support the use of Telecommunications 23 

Devices for the Deaf (“TTMTDD’s). 24 

25 Trunking must be arranged to minimize the likelihood of Central Office isolation due 

to cable cuts or other equipment failures. Where there is an alternate means of transmitting a 0 
7 
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91 ID391 1 call to a PSAP in the event of failures, U S WEST shall make that alternate nieaiis 

available to CLEC. U S WEST shall assign 9 1 1 Interconnection trunks on diverse interoffice 

facilities where diverse routes are already available or planned. Circuits must have 

interoffice, loop and carrier system diversity when this diversity can be achieved using 

existing facilities. Circuits will be divided as equally as possible across available carrier 

systems. U S WEST shall periodically review the circuit design to ensure that the diverse 

routing is maintained and rectify any diversity violations. At CLEC’ s option, diversity will 

be upgraded to utilize the highest level of diversity available in the network. 

U S WEST shall provide for overflow 91 1E911 traffic to be routed to the (ILEC) Operator 

Services platfoim or, at CLEC’s discretion, directly to CLEC’s Operator Services platfoim. 

U S WEST shall provide the 10-digit overflow/alternate number used by the local DSAP, if 

available. 

U S WEST shall begin restoration of E91 1 or E91 1 trunking facilities immediately 

upon notification of failure or outage. U S WEST must provide phoiity restoration of trunks 

or networks outages on the same terms and conditions it provides itself and without the 

imposition of Telecoinmunications Service Priority (“TSI’”). CLEC will be responsible for 

the isolation, coordination, and restoration of all 91 1 network maintenance problems to the 

CLEC demarcation (e.g., collocation). U S WEST will be responsible for the coordination 

and restoration of all 91 1 Network maintenance problems beyond the demarcation (e.g. 

collocation). CLEC is responsible for advising U S WEST of the circuit identification when 

notifying U S WEST of a failure or outage. The Parties agree to work cooperatively and 

expeditiously to resolve any 91 1 outage. U S WEST will refer network trouble to CLEC if 
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no defect is found in U S WEST’S network. The Parties agree that 91 I network problem 

resolution will be managed in an expeditious manner at all times. 

U S WEST shall begin repair service immediately upon report of a malfunction. 

Repair service includes testing and diagnostic service from a remote location, dispatch of or 

in-person visit(s) of personnel. Where an on-site technician is determined to be required, a 

technician will be dispatched without delay. 

Finally, on Checklist Item No. 9 it is WCoin’s understanding that the issues on LRN 

and number reassignment will be deferred to Checklist Item Nos. 1 and 1 I ,  as is the case in 

the Arizona 27 1 proceeding. 

With respect to Checklist Item No. 10, WCoiii has the following specific comments 

regarding the SGAT language. 

There are several concerns with Section 9.13.2.4.4 related to the delivery of Calling 

Party Number (CPN). WCom is concerned that this paragraph, as written, could be 

interpreted to require that CLECs deliver CPN, even in instances CLECs do not receive the 

CPN from the originating carrier or from the telephone equipment of their own customer and, 

therefore, cannot pass it on to U S WEST. Further, both U S West and the CLEC have an 

obligation to deliver CPN (or a reasonable alternative such as Charge To Number) when they 

have received it from another carrier or from their carrier. The delivery of CPN, or a 

reasonable alternative, should be reciprocal as this infoimation is essential to both parties in 

the billing of Reciprocal Compensation for local traffic and access for toll traffic over 

interconnect trunks. WCom’s comments on Reciprocal Compensation further address this 

issue from that perspective. 

With these changes, Section 9.13.2.4.4 should read: 

9 
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S 

9 

10 

Calling Party Number (CPN), or a reasonable alternative, will 
be delivered by each party to the other, in accordance with 
FCC requirements, when received from another carrier or from 
the telephone equipment of the end user. 

With respect to Section 9.17.2 InterNetwork Calling Name (“ICNAM’)), CLECs 

should be able to obtain the entire contents of the database, rather than being restricted to 

only have “access” to it on a per-dip basis. Just as in the case of Directory Assistance Data, a 

competitive carrier may wish to obtain the full database in order to avoid the requirement to 

“dip” the U S WEST database for each and every query. This alternative should be made 

I 1  

12 

13 

14 

available for several reasons. 

First, for some CLECs, the cost of obtaining the full contents of the database (as an 

Unbundled Network Element at TELRIC prices) and maintaining their own database may be 

more economical than requiring them to pay U S WEST on a per-dip basis for every query. 

16 

17 

1s 

19 

20 

21 

22 

23 

24 

25 

The U S West proposed SGAT sets this price at just over 1.5 cents per dip. Providing the 

alternative of bulk data provides a potential cost to CLECs and provides an incentive to 

U S WEST to avoid setting their database query price too high. 

Second, a CLEC who does operate such a database to support services for their own 

end users may also develop the capability to offer CNAM database service to other carriers. 

This situation would have similar public policy benefits to those provided by resale 

requirements. 

Finally, CLECs who operate their own CNAM database are not restricted to the exact 

same service and process methods as offered or used by U S WEST, thus allowing the 

potential for development of innovative services. 

The following language should be added to the SGAT to provide for the alternative 

that CLECs may obtain CNAM data in bulk form from U S WEST. 

10 
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U S WEST will provide to CLECs in a non-discrimiliatory 
manner all Customer records used by U S WEST to create and 
inaintain its Customer Name (“CNAM”) database. CLECs 
may combine this element with any other Network Eleineiit for 
the provision of any Telecommunications Service. 

U S WEST will provide CLECs, in a non-discriminatory 
nianner, all U S WEST, and non-U S WEST customer records 
(including but not limited to CLEC, and independent telephone 
company customer records) used by U S WEST within its 
CNAM database. A complete list of LECs and other carriers 
whose data is contained in the CNAM database must be 
provided. 

Upon request, U S WEST will provide an initial load of 
Customer records via electronic data transfer of its CNAM 
database. The NPAs included will iepresent the entire U S 
WEST operating territory. The initial load must reflect all data 
that is current as of one business day prior to the provision 
date. 

On a daily basis, U S WEST will provide updates (end user and 
mass) to the CNAM database via electronic data transfer. 
Updates will be current as of one business day prior to the date 
provided to CLEC. 

CNAM data will be provided at TELRIC and on the same 
terms and conditions as U S WEST provides to itself. 

U S WEST will provide complete refresh of the CNAM data 
upon CLEC’s request and subject to applicable charges. 

CLEC and U S WEST, upon mutual agreement, will designate 
a Technically Feasible point at which the data will be provided. 

In addition, Terms and Conditions portion of Section 9.17.2 and all references 

elsewhere in the SGAT inconsistent with a CLEC’s right to access and use of information 

contained in the database, without restrictions other than those imposed by law or regulatory 

rule, should be similarly modified. 

Q. DOES WCOM HAVE OTHER CONCERNS REGARDING THE U S WEST 

SGAT TERMS RELATED TO DATABASE ACCESS AND UPDATES 

1 1  
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9 

10 
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16 

17 

18 

19 

20 

21 

22 
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A. 

information and any updates made to that data is very important. Incorrect inforination 

contained in these databases or provided to other carriers for the purposes intended in this 

SGAT can result in problems with call routing, incorrect billing, and other problems 

affecting local and long distance services provided by U S WEST or CLECs to their 

respective end users. In Section 9.17.2.9, for example, U S West includes the following 

language regarding CAN data updates in their ICNAM database: “U S WEST shall exercise 

reasonable efforts to provide accurate and complete ICNAM information in U S WEST’S 

ICNAM database.” Similar language should be indluded in the section regarding data 

updates to U S West’s LIDB database, Le. in Section 9.15.3.2.4. 

Yes, in two areas. First, I believe all parties would agree that accuracy of database 

Second, there are several instances in the proposed SGAT language where U S WEST 

attempts to impose more stringent warranty and accuracy requirements on the data that a 

CLEC provides to U S WEST than when U S WEST provides the same data to a CLEC. For 

example, in Section 10.6.2.1, U S WEST will provide DA List information “AS IS, WITH 

ALL FAULTS.” Similarly, in Section 9.17.2.9, U S WEST provision of ICNAM 

information “is provided on an as-is Basis with all faults. U S WEST does not warrant or 

guarantee the correctness or the completeness of such infomation.. .” However, when 

establishing requirements for CLECs who obtain DA data updates from U S West, Section 

10.6.2.2 states that “CLEC will obtain and enter into its database daily updates of the DA 

List Information, will implement quality assurance procedures such as random testing for 

listing accuracy.. .” Likewise, in Sections 10.4.2.13 and 10.4.2.14, dealing with CLEC 

provision of directory listing data to U S WEST the SGAT requires that the “CLEC 

represents and warrants the end user information provided to U S WEST is accurate and 

12 
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3 

4 

5 

6 

7 

8 

9 

10 

I1 

14 

15 

16 

17 

18 

19 

20 

21 

coi-rect.” and “CLEC further represents and warrants that it has reviewed all listings 

provided to U S WEST, including end user requested restrictions on use, such as 

nonpublished and nonlisted.”. These (and any similar) inequities in the language applying to 

U S WEST, on the one hand, and CLECs, on the other, must be co~-rected and reconciled to 

provide fair treatment and reasonable assurance of accurate database data and updates to all 

parties and to the end users they serve. 

Q. 

ACTUAL PEFORMANCE UNDER THE SGAT WILL MEET THE STANDARDS OF 

THE FCC AND THE STATE OF WASHINGTON? 

A. 

Checklist No. 8 must be conditioned upon whether U S WEST meets the relevant 

performance measurements on directory listings. Specific performance measures, currently 

being finalized, that would apply in this area are DB-1 (Time to Update Database) and DB-2 

(Accurate Database Update). Any party must be allowed to challenge U S WEST’s 

compliance with Checklist Item No. 8, if U S WEST fails to meet the relevant performance 

measurements. Likewise, whether U S WEST meets the requirements of Checklist No. 9 

must be conditioned upon whether U S WEST meets the relevant performance measurement, 

NP-1 (NXX Code Activation). WCom has advocated that appropriate tests be conducted to 

confirm acceptable performance on these and other Checklist I tem as part of the testing of 

U S WEST’s OSS in the Regional Oversight Committee (ROC) OSS testing process. 

Q. 

DOES AGREEMENT ON SGAT LANGUAGE ENSURE THAT U S WEST’S 

Not necessarily. For example, whether U S WEST meets the requirements of 

DO YOU HAVE ANY RELEVENT EXPERIENCE WHERE AN ILEC HAS 

13 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

15 

16 

PASSED STATE OSS TESTING BUT STILL FAILED TO DELIVER 

SATISFACTORY SERVICE UNDER THEIR STATE CONTRACT ONCE 

COMMERCIAL SERVICE VOLUMES ARE REACHED? 

A. 

excessive levels of ILEC problems of lost dial tone, failure to provide completion notices, 

incorrect long distance PIC, incorrect or delayed LIDB updates, and other customer affecting 

problems. This is particularly troubling, since both states conducted extensive OSS testing 

and had pronounced the ILEC as successfully “passing” the state 27 1 review. However, the 

problems were so pronounced in New York that oii March gth of this year Bell Atlantic North 

paid $13 million in fines and penalties. Additional fines and penalties are pending. 

Yes, in both New York and Texas, commercial volumes of service orders uncovered 

This demonstrates the need to ensure that both proper testing and ongoing 

performance measurement and reporting are required of U S WEST. WCom will comment 

further in this regard in the appropriate portions of this proceeding focused on performance 

measures and prevention of “back sliding”. 

Q. 

A. Yes, it does. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

14 



BEFORE THE COLORADO PUBLIC UTILITIES COMMISSION 
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INVESTIGATION INTO U S WEST ) 
COMMUNICATIONS, INC.’S 1 
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TELECOMMUNICATIONS ACT OF ) 
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JOINT STATEMENT OF POSITION AND BRIEF ON 
CERTAIN REMAINING NON-OSS RELATED CHECKLIST ITEMS 

AT&T Communications of the Mountain States, Inc and AT&T Local Services on behalf 

of TCG Colorado (“AT&T”) and WorldCom, Inc., on behalf of its regulated subsidiaries 

(“WCom”), (collectively “Joint Intervenors”) hereby submit the following bricf on certain 

disputed issues remaining from the first workshop in the above-captioned proceeding This brief 
a 

will address the following remaining issues: Checklist Item 3: Issue 3- 10 regarding reciprocal 

access to poles, ducts, conduits and rights-of-way and Issue 3-14, Section 10.8.4.2 regarding 

limitations on responses to ROW requests and; Checklist Item 7, Issue 7-6, Section 10.6.2.1 

regarding the issue of licensing; Checklist Item 10, Issues 10-4 and 1 0-5, regarding the ICNAM 

database access and Checklist Item 13, Issues 3-3-8 regarding ratcheting, Intcr-LCA billing, 

host-remote transport charge, single POI per LATA, reciprocal and symmetrical compensation, 

definition of tandem switch, and several miscellaneous issues. The issue of the payment of 

reciprocal compensation for internet service provider (“ISP”) traffic under Checklist Item 13 has 

been deferred to a later workshop and will not be addressed here. 
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4. 

way is typically a time-consuming and expensive proposition. Once obtained it would be anti- 

competitive and contrary to the development of local competition contemplated by the Act to 

empower U S WEST to overwhelm the CLEC limited structure with U S WEST’s service, when 

@ 

U S WEST has so much of its own to utilize. U S WEST has every business incentive to take 

such action. Thus, the FCC rule makes perfect sense. 

Accordingly, Section 10.8.1 of the SGAT must be revised to remove all requirements for 

reciprocal access. 

B. U S WEST’s Verification Response Times Violate The Act and FCC Rules. 

In Section 10.8.4 of the SGAT, in general,’ and Exhibit D thereto, which is specifically 

referenced in that section, U S WEST has established a “standard inquiry” procedure. The 

process is described in particularity in a table found in Section 2.2 of Exhibit D. In this table, 

U S WEST describes the timeframes within which it will respond to a verification request for 

access to poles, ducts or rights-of-way (“ROW”). Therein, the timefranies for response by @ 
U S WEST vary based upon the size of the access request. 

Under the Act and relevant orders of the FCC, there is no concept of a “standard inquiry” 

size for responding to a verification request. Moreover, under 47 CFR 4 1.1403, U S WEST is 

required to provide all access to poles, ducts or ROW within 45 days. 

Section 47 CFR 1.1403(b) provides in pertinent part: 

Requests for access to a utility’s poles, ducts, conduits or rights-of-way by a 
telecommunications carrier or cable operator must be in writing. If access is not 
granted within 45 days of the request for access, the utility must confirm the 
denial in writing by the 45‘h day. The utility’s denial of access shall be specific, 
shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons 
of lack of capacity, safety, reliability or engineering standards. 

7 
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The FCC rule has no exception based on the size of the order, Size doesn’t matter. Therefore, 

Sections 10.8.4 must be modified by elimiiiating the standard inquiry limitation and by ensuring 

that U S WEST responds to all requests for access within 45 days, irrespective of the size of the 
0 

request. 

Further, this issue has already been addressed by the FCC in - In  the Mutter qf Cavalier 

Telephone, LLC v. Virginiu Electric and Power Company; DA 00-1250, File No. PA 99-005, 

released June 7,2000. In that case, the FCC addressed the issue of large pole orders by stating: 

We have interpreted the Commission’s Rules, 47 CFR 0 1.1403(b), to mean that a 
pole owner “must deny a request for access within 45 days of receiving such a 
request or it will otherwise be deemed granted. . . . to the extent that a permit 
application includes a large number of poles, respondent is required to approve 
access as the poles are approved, so that complainant is not required to wait until 
all poles included in a particular permit are approved prior to being granted any 
access at all. Respondent shall immediately grant access to all poles to which 
attachment can be made permanently or temporarily, without causing a safety 
hazard, for which permit applications have been filed with Respondent for longer 
than 45 days. 

Because U S WEST’S SGAT contains the standard inquiry limitation that would 

improperly extend the 45 day response time required by the FCC’s Rules, it is not in compliance 

with Section 25 1 and 27 1 of the Act and, therefore, Checklist Item No. 3 has not been fully 

satisfied. 

11. U S WEST’S SGAT DOES NOT PROVIDE THE SPECIFIC AND CONCRETE 

911 AND E911, DIRECTORY ASSISTANCE AND OPERATOR SERVICES. 
LEGAL OBLIGATIONS TO FURNISH CHECKLIST ITEM NO. 7 - ACCESS TO 

Under Checklist Item No. 7, U S WEST must provide nondiscriminatory access to: 1) 91 1 

and E91 1 services; 2) directory assistance services to allow the other carrier’s customers to 

obtain telephone numbers; and 3) operator call completion services.” 

lo 47 U.S.C. 5 271(~)(2)B)(vii)(1-111). m 
8 
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Further the Commission must require U S WEST to modify its SGAT to allow CLECs e access to the CNAM database on a bulk basis because the CNAM is an unbundled network 

element to which CLECs are entitled and it is technically feasible to provide CLECs bulk access 

to the CNAM database. 

Finally, U S WEST, AT&T and WCom have reached agreement on revised language for 

Section 1.8 of the Colorado SGAT. The Joint Intervenors urge the Commission to adopt this 

revision and require it be immediately incorporated into the Colorado SGAT 

The undersigned is authorized to sign this pleading and file it on behalf of the named 

intervenors herein. 

Dated: July 2 1,2000. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. AND TCG 
COLORADO 

Mary B. Tribby 
Rebecca B. DeCook 
Letty S.D. Friesen 
1875 Lawrence Street 
Suite 1575 
Denver, Colorado 80202 
(303) 298-6357 

- AND - 

WORLDCOM, INC. 

Thomas F. Dixon 
707 -17'h Street, #3900 
Denver, Colorado 80202 
303-390-6206 
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1. EXECUTIVE SUMMARY 

2 Q. PLEASE SUMMARlZE YOUR REBUTTAL TESTIMONY. 

3 A. 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 0 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Qwest satisfies the requirements of checklist item 3, access to poles, ducts, 
conduits, and rights-of-way. Checklist item 3 requires Qwest to provide 
nondiscriminatory access to poles, ducts, conduits, and rights-of-way on rates 
terms and conditions that are consistent with Section 224 of the 
Telecommunications Act of 1996 ("the Act") and Federal Communications 
Commission ('IFCC") orders. Pursuant to its Commission-approved 
interconnection agreements and its proposed Statements of Generally 
Available Terms and Conditions ("SGATs") in the Six States, Qwest satisfies 
the requirements of checklist item 3 and has a concrete and specific legal 
obligation to provide nondiscriminatory access in accordance with the 
requirements of the Act and FCC orders. As of September 30, 2000, Qwest 
provides space to CLECs on 843 poles and in 109,106 feet of duct in Idaho, 
Iowa, Montana, North Dakota, Utah, and Wyoming ("the Six States"). Qwest 
has not received CLEC orders for access to rights-of-way in any of the Six 
States.' 

Most of the issues AT&T of the Pacific Northwest, AT&T Local Services 
(IIAT&T'I) and WorldCom, Inc. ("WCom") raise have been resolved in 
workshops in other states or Qwest has proposed revisions to its SGATs to 
address any remaining concerns. Contrary to the suggestion of these 
intervenors, Qwest provides nondiscriminatory access to any conduit or right- 
of-way over which it has ownership or control in multiple dwelling or multiple 
tenant buildings ("MDUs"). For example, Qwest has already agreed to 
incorporate a definition of duct and rights-of-way in the SGATs that includes 
duct in building risers or and rights-of-way into multiple dwelling units. Qwest 
has also agreed to provide all multiple dwelling unit and right-of-way 

Much greater volumes of space have been provided to entities that might not be considered a 
CLEC. Those entities include cable television service providers and interexchange 
telecommunications carriers. Including space provided to these entities, as of September 30, 
2000, Qwest provides space on entities on 141,686 poles and in 1,045,430 feet of duct in the 
Six States. 

1 
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agreements to CLECs, with virtually no redaction, so long as the CLEC obtains 
the consent of the property owner for those agreements that are not in the 
public domain. Qwest also has eliminated the requirement that CLECs record 
MDU agreements. With these revisions, Qwest provides access to all poles, 
ducts, and conduit over which it has ownership and control, and provides a 
means for CLECs to determine the scope of that ownership and control on their 
own, above and beyond the requirements of checklist item 3. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 state workshops. 

Additionally, Qwest proposes modifications to Section 2.2 of Exhibit D to 
respond to AT&T and WCom's concerns regarding the schedule for responding 
to very large requests for poles, ducts and conduit. The revised schedule that 
Qwest proposes is tailored to track the decision on large pole requests that 
AT&T and WCom have cited in their testimony here and comments in other 

14 

15 

McLeod generally raises questions regarding the meaning of various provisions 
in Section 10.8 and suggestions for additional language. However, McLeod 
does not raise issues regarding Qwest's compliance with the Act or FCC rules. 
My rebuttal testimony responds to McLeod's questions and, where appropriate 
to resolve McLeod's concerns, Qwest has proposed clarifying language. 

@ 16 

17 

18 

19 

20 

21 

22 

23 item 3. 

Qwest has worked diligently to respond to the concerns of CLECs regarding 
this checklist item. Qwest's proposed SGAT revisions fully satisfy the CLECs' 
legitimate concerns and the requirements of FCC rules. The Commissions in 
the Six States should find that Qwest satisfies the requirements of checklist 

24 II .  PURPOSE OF TESTIMONY 

25 Q. DID YOU FILE DIRECT TESTIMONY IN THIS MATTER? 

26 

27 ducts, conduits, and rights-of-way. 
A. Yes, I did. I filed direct testimony regarding checklist item 3, access to poles, 

'* . 
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1 Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 

2 
3 
4 

5 

6 

7 

A. The purpose of my rebuttal testimony is to reply to the testimony and 
comments of the three parties commenting on checklist item 3: the affidavit of 
Dominick Sekich on behalf of AT&T, the comments of WCom, and the late-filed 
comments of McLeod. As described in my direct testimony and in this rebuttal 
testimony, Qwest satisfies the requirements of Section 271 of the Act and the 
FCC's rules for checklist item 3. 

8 

9 OF-WAY 
111. CHECKLIST ITEM 3 0- POLES, DUCTS, CONDUITS AND RIGHTS- 

IO Q. WHAT ISSUES DID MR. SEKICH AND WCOM IDENTIFY REGARDING 

11 QWEST'S COMPLIANCE WITH CHECKLIST ITEM 3? 

12 

13 

A. Mr. Sekich identified numerous issues regarding Qwest's access to poles, 
ducts, conduits, and rights-of-way that the parties resolved in prior workshops. 
As Mr. Sekich's affidavit demonstrates, Qwest has worked collaboratively with 
AT&T and WCom to resolve disputes regarding CLEC access to Qwest duct, 

16 conduits, and rights-of-way over which Qwest has ownership or control, 
17 including conduit in MDUs, as well as access to Qwest's agreements with 
18 owners of MDUs. 

e l4 15 

19 

20 

21 these issues below. 

For those issues that have not been fully resolved in workshops in other states, 
AT&T and WCom raise similar issues with Qwest's SGAT. I discuss each of 

22 I. Reciprocity 

23 

24 

25 

26 

27 

28 

Section 10.8.1.4 of the SGATs in the Six States that I attached to my direct 
testimony as Exhibit QWE-TRF-3 provided that each party, Qwest and the 
CLEC, would provide access to their poles, ducts, conduits, and rights-of-way 
consistent with 47 U.S.C. §§ 224 and 251(b)(4), FCC orders, and state rules. 
AT&T and WCom claim that this provision must be stricken because the United 
States Court of Appeals for the Ninth Circuit held that it did not have authority 
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1 to review provisions of the FCC's Local Competition Order that denied 
2 reciprocal access to incumbent local exchange carriers.' 

3 

4 

5 

6 

7 regulations. 

Qwest will agree to eliminate this provision from the SGATs in the Six States, 
as reflected in Exhibit QWE-TRF-5 attached hereto. However, Qwest reserves 
the right to seek access to CLEC poles, ducts, conduits and rights-of-way 
where it has a legal right to do so under relevant and applicable laws and 

8 2. Access to Right-of-way and MDUs, Including MDU Agreements 

9 A. Access to MDUs 

10 

11 

12 claims are incorrect. 

AT&T and WCom suggest that Qwest is barring them from gaining access to 
MDUs and that it is keeping "secret" its agreements with MDU owners. Both 

13 As I described in my direct testimony, regardless whether MDU agreements 
convey real property rights to Qwest or any other carrier, Qwest has proactively 
offered a process whereby it conveys access to CLECs of any right-of-way over 

16 which it has ownership or control by virtue of MDU agreements. Qwest has 
17 agreed to permit CLECs to obtain access to any right-of-way to the full extent 
18 Qwest has any access rights to convey through its Access Agreement attached 
19 to Qwest's proposed version of Exhibit D. AT&T claims that the "scope of this 
20 promise is unclear" and that it "could be employed" by Qwest to deny CLECs 
21 access. AT&T's concern, however, is unfounded and speculative: In its 
22 Access Agreement, Qwest has committed to provide access to any conduit, 
23 duct, and right-of-way over which it has ownership or control, even in MDUs. 

a 14 
15 

24 Moreover, Qwest has spent numerous hours negotiating with CLECs on this 
25 point, and Qwest has modified Section 10.8 to address AT&T's and WCom's 
26 concerns regarding access to MDUs. For example, Qwest modified the 

Affidavit of Dominick Sekich Regarding Access to Poles, Ducts, Conduits, and Rights-of-way 
("Sekich Aff.") at 13-15; WorldCom Comments on Checklist Items 3, 7, 8, 9, 10, and 12 
("WCom Comments") at 8-10; U S WEST Communications, Inc. v. Hamilton, 224 F.3d 1049 
(9th Cir. 2000). 
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definition of duct in Section 10.8.1.2.1 to include duct within multi-unit buildings, 1 

2 as follows: 

10.8.1.2.1 The term Duct means a single enclosed raceway for 
conductors, cable and/or wire. Duct may follow streets, bridges, 
public or private ROW or may be within some portion of a multi-unit 
building. Within a multi-unit building, duct may traverse building 
entrance facilities, building entrance links, equipment rooms, remote 
terminals, cable vaults, telephone closets or building riser. 

9 In workshops in other states, AT&T and WCom have consented to this 
IO definition. 

11 Qwest also modified the definition of right-of-way in Section 10.8.1.3 to include 
12 MDUs. In workshops in other states, AT&T and WCom also consented to this 
13 definition. I have underlined relevant text below that demonstrates Qwest's 
14 commitment: 

15 

17 
18 
19 
20 
21 

22 
23 
24 
25 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to 
do so, Qwest will provide to CLEC, via an Access Agreement in the 
form of Attachment 4 to Exhibit D, access to available ROW for the 
purpose of placing telecommunications facilities. ROW includes land or 
other property owned or controlled by Qwest and may run under, on, 
above, across, along or through public or private property or enter multi- 
unit buildings. 

10.8.1.3.1 ROW means a real property interest in privately-owned 
real property, but expressly excluding any public, governmental, 
federal or Native American, or other quasi-public or non-private 
lands, sufficient to permit Qwest to place telecommunications 

26 
27 
28 

facilities on such real property; such property owner may permit 
Qwest to install and maintain facilities under, on, above, across, 
along or through private property or enter multi-unit buildings. 

29 

30 

To respond to any outstanding concerns as well as the FCC's recent order on 
access to commercial multi-tenant  building^,^ Qwest proposes the follow 

First Report and Order and Further Notice of Proposed Rulemaking in WT Docket No. 99- 
217, Fifth Report and Order and Memorandum Opinion and Order in CC Docket No. 96-98, 
and Fourth Report and Order and Memorandum Opinion and Order in CC Docket No. 88-57, 
In the Matter of Promotion of Competitive Networks in Local Telecommunications Markets, 
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revisions to the definition of Duct and Conduit which is based upon the 
definition in 47 C.F.R. Q 1.1402 and the FCC's order: 

10.8.1.2.1 The terms Duct and Conduit mean a single enclosed 
raceway for conductors, cable and/or wire. Duct and conduit may be in 
the ground, may follow streets, bridges, public or private ROW or may 
be within some portion of a multi-unit buildinq. Within a multi-unit 
building, duct and conduit may traverse building entrance facilities, 
building entrance links, equipment rooms, remote terminals, cable 
vaults, telephone closets or building riser. The terms Duct and Conduit 
include riser ~ondui t .~  

Qwest also proposes the following modification to the definition of "Right of 
Way": 

10.8.1.3.1 ROW means a real property interest in privately-owned 
real property, but expressly excluding any public, governmental, federal 
or Native American, or other quasi-public or non-private lands, sufficient 
to permit Qwest to place telecommunications facilities on such real 
property; such property owner may permit Qwest to install and maintain 
facilities under, on, above, across, along or through private property or 
enter multi-unit buildings. Within a multi-unit building, a ROW includes 
a pathway that is actually used or has been specifically designated for 
use by Qwest as part of its transmission and distribution network where 
the boundaries of the pathway are clearly defined either by written 
specifications or unambiguous physical demarcation. 

Further, Qwest proposes a modest revision to the definition of "ownership or 
control" based on FCC guidance in the MTE Order as set forth below: 

10.8.1.5 The phrase "ownership or control to do so" means the legal 
right, as a matter of state law, to (i) convey an interest in real or 
personal property or (ii) to provide access to a third party and receive 
compensation for doing so. 

WT Docket No. 99-217, CC Docket Nos. 96-98, 88-57, FCC 00-366 (rel. Oct. 25, 2000) 
("MTE Order"). 

Qwest has combined the terms Duct and Conduit into the same definitional section. in 
addition, Qwest has inserted the term "Duct" in various provisions of Section 10.8 that 
referred to "Poles/lnnerduct" to clarify that "duct" is included in those provisions. 

4 
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Finally, although not related to CLEC comments or the FCC's MTE Order, 
Qwest proposes the following definition for "lnnerduct" to bring greater clarity to 
the SGATs: 
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10.8.1.2.2 The term lnnerduct means a duct-like raceway smaller 
than a ducffconduit that is inserted into a ducffconduit so that the duct 
mav tvpicallv carry three cables. 

With these revisions of the SGATs, Qwest has committed to provide CLECs 
access to both duct and rights-of-way over which it has ownership or control in 
MDUs. 

A. Access to MDU and Right-of-way Agreements 

Qwest does not seek to withhold right-of-way or MDU agreements. It does not 
claim they constitute "trade secrets," nor does Qwest seek to keep these 
agreements "secret." The only dispute here regards those agreements that are 
not already publicly recorded. I address this issue below. 

1. Landowner Consent to Disclosure of Non-Public Agreements 

Qwest has proposed that before it will disclose non-public MDU agreements of 
all kinds, the CLEC must receive the prior consent of the property owner. 
AT&T and WCom, on the other hand, contend that MDU agreements should be 
disclosed to CLECs without landowner consent where the MDU agreement 
does not expressly preclude such disclosure. Qwest believes that landowners 
have a legitimate expectation that these two-party dealings are private. AT&T 
and WCom's position ignores the interests of the landowners, who entered into 
these agreements without any expectation that they would be available to other 
carriers to use in negotiations against them. It is not realistic to assume that 
property owners naturally agree that every deal they enter into is available to 
their potential negotiating adversaries simply because the original parties do 
not negotiate a confidentiality provision. 

Landowner parties have not been present to defend their interests in these 
proceedings. However, the Colorado Office of Consumer Counsel, a neutral 
third party in the Colorado workshops, has weighed in on this issue and agrees 
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with Qwest's approach. Furthermore, the FCC has clearly decreed that a 
Section 271 proceeding is not the proper forum for making new law, which is 
what AT&T and WCom seek to do heres5 To be clear, Qwest is not claiming 
that these agreements cannot or will not be provided to CLECs; Qwest only 
asks that the landowner know about and consent to the disclosure. The 
Commissions in the Six States should not jeopardize the rights of third parties 
who have not been able to represent their interests, particularly where current 
law does not require it to do so. 
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AT&T and WCom claim that requiring Qwest to "reveal these contracts and 
easements wherever proper will deter Qwest from entering into and enforcing 
exclusive and anti-competitive service agreements with building and property 
owners . . . .'I6 However, in Section 10.8.2.26, Qwest has committed to certify 
to a landowner on CLEC request that an agreement with Qwest does not 
preclude the landowner from providing access to a CLEC, as follows: 

10.8.2.26 
with whom Qwest has an ROW agreement, the following: 

Upon CLEC request, Qwest will certify to a landowner 

10.8.2.26.1 that the ROW agreement with Qwest does not preclude 
the landowner from entering into a separate ROW agreement with 
CLEC; and 

10.8.2.26.2 that there will be no penalty under the agreement 
between the landowner and Qwest if the landowner enters into a 
ROW agreement with CLEC. 

Accordingly, Qwest has addressed any concerns regarding the "exclusivity" of 
its right-of-way agreements. 

2. Opportunity To Cure CLEC Breaches 

AT&T and WCom believe that Qwest should not have the opportunity to cure 
breaches by CLECs of right-of-way agreements despite the fact that, without 

Memorandum Opinion and Order, Application by SBC Communications Inc et a/ for Provision of 
In-Region, lnterlATA Services in Texas, FCC 00-238 fifi 23-27 (June 30,2000) ("SBC Texas 
Order"). 

Sekich AtT. at 19; WCom Comments at 15. 
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such cure opportunity, the breach could cause Qwest to forfeit its right-of-way 
and therefore have to purchase new right-of-way and move its facilities to the 
new right-of-way. 

Qwest's position is pro-competitive and protects the interests of all carriers, 
Qwest and CLECs alike. In addition to placing its own facilities on rights-of- 
way, Qwest provides all CLECs, not just AT&T, with access to its rights-of-way. 
Without a cure opportunity, however, a CLEC breach of an underlying right-of- 
way agreement between Qwest and a landowner could cause Qwest to forfeit 
its right-of-way. The injury to Qwest is serious and is not easily cured with 
damages: Qwest would have to purchase new a right-of-way and move its 
facilities to the new pr~perty,~ The damage to non-breaching CLECs that 
obtain access to the same right-of-way is equally serious. All non-breaching 
CLECs would have to find alternative land upon which to place their facilities at 
their own expense. Granting Qwest an opportunity to cure breaches protects 
Qwest as well as every other CLEC that uses the right-of-way, without requiring 
each CLEC to pursue damages against the breaching CLEC. Qwest's proposal 
even serves the interests of the breaching party: giving Qwest the opportunity 
to cure CLEC breaches reduces the likelihood of multiple CLECs pursuing 
claims against the breaching CLEC. 

Qwest's request is reasonable. All it asks is that it be afforded the opportunity 
to cure a breach before it and every other CLEC loses its access rights. The 
burden on the CLEC negotiating with the landowner is minimat in light of the 
significant stake that Qwest and all other CLECs have in preserving the right- 
of-way.' Accordingly, Qwest's demand for notice-and-cure opportunities is 

' AT&T contends that the risk management provisions of the SGAT are sufficient protection for 
Qwest. Qwest disagrees because the SGAT risk management provisions merely provide for 
pursuit of damages (see SGAT 9 5.9.1.1) and cannot be used to prevent the loss of Qwest 
rights-of-way due to CLEC defaults. Moreover, pursuit of damages against some financially 
unstable CLECs is simply a useless recourse. 

AT&T has suggested that Qwest should negotiate this cure right itself. This is no solution. It is 
the CLEC, not Qwest, that negotiates with the landowner for its right of access. The additional 
requirement that Qwest be afforded an opportunity to cure a breach is hardly an "impediment" 
or a delay where the CLEC is already in negotiations with the property owner over the terms of 
access. Indeed, to ease any such "burden," Qwest drafted the notice provision for CLECs, and 
it is included as one of the attachments to Exhibit D of the SGAT along with the Access 

0 
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1 

2 losing property access rights. 
hardly “discriminatory.” It protects all carriers from the burden and expense of 
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Section 224 of the Act requires Qwest to provide access to rights-of-way. 
Section 224 does not require Qwest to jeopardize the existence of the right-of- 
way or risk forfeiting the equipment on it. AT&T has offered no rational reason 
why Qwest should be required to forfeit its right to access rights-of-way or to 
provide other carriers access to its rights-of-way where another carrier defaults. 

8 3. Recordation of MDU Agreements 
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AT&T opposed provisions that would have required it to record its interest in 
Qwest MDUs.’ Qwest has revised Exhibit D of its SGAT to eliminate this 
requirement. That revision is reflected in Exhibit QWE-TRF-6, attached hereto, 
Thus, this issue has been resolved. 

13 3. Response Time for Very Large Requests 

In Colorado and Washington workshops, WCom raised objections to the 
schedule in Section 2.2 in Exhibit D that WCom itself proposed and agreed to 
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WCom and AT&T claim that in Cavalier Telephone, LLC v. Virginia Electric and 
Power Co.” the FCC rejected Qwest‘s position that FCC rules permit utilities 
more than 45 days when faced with unusually large requests for access. They 
are incorrect and misread Cavalier. 

In Cavalier, the FCC endorsed a rolling approval process for large requests 
notwithstanding the 45-day limit in § 1.1403(b).” In Cavalier, the FCC 
expressly addressed the question of unusually large orders in the following 
language: 

Agreement. AT&T’s proposal inserts an ineffective and burdensome second layer of 
negotiation for landowners and Qwest for no apparent reason. 

Sekich Aff. at 24. 

2000 FCC LEXIS 2933,15 FCC Rcd 9563 (June 7,2000). 

” Id. 715. 
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We have interpreted the Commission's rules, 47 C.F.R. § 1.1403(b), to 
mean that a pole owner "must deny a request for access within 45 days 
of receiving such a request or it will otherwise be deemed granted." We 
conclude that Respondent is required to act on each permit application 
submitted by Complainant within 45 days of receiving the request. To 
the extent that a permit application includes a large number of poles, 
Respondent is required to approve access as the poles are approved, 
so that Complainant is not required to wait until all the poles included in 
a patticular permit are approved prior to being granted any access at 
a//. 

Thus, for large requests, Qwest must "act" within 45 days, meaning that it must 
respond to some subset of the large request (as much of the request as it has 
been able to complete) within 45 days. After the 45th day, Qwest must 
"approve access as the poles are approved, so that [a CLEC] is not required to 
wait until all po/es included in a particular permit are approved prior to being 
granted access at 

To accommodate CLECs and to close this disputed issue, Qwest offers the 
following proposed language, which paraphrases the language of the Cavalier 
decision, in lieu of the Schedule in Section 2.2 of Exhibit D submitted with my 
direct testimony: 

Qwest is required to respond to each Attachment 1.8. submitted by 
CLEC within 35 days of receiving the Attachment 1.B. To the extent 
that an Attachment 1.6. includes a large number of poles (greater than 
I00 poles) or a large amount of conduit, innerduct (greater than 30 
manholes) or ROW (greater than 2 linear miles), Qwest is required to 
approve or deny access commencing no later than 35 days after 
receiving Attachment I.B., and Qwest is required to approve or deny 
access on a rolling basis, i.e., at the time Qwest determines the 
propriety of such access to such poles, conduit, innerduct or ROW, so 
that CLEC is not required to wait until all poles, conduit, innerduct or 
ROW in a particular Attachment 1.6. are/is approved or denied prior to 
being granted any access at 

l2 Id. (footnotes omitted; emphasis added). 

Id. (emphasis added). 

This language appears in Section 2.2 of proposed Exhibit D attached as Exhibit QWE-TRF-6. 
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Before the Washington Commission, WCom rejected this language and 
contended that the language quoted above from Cavalier required a 45-day 
deadline even on large requests. WCom went so far as to argue that Cavalier 
required Qwest to respond to large requests or parts thereof even earlierthan 
45 days. WCom's reading of Cavalier is counterintuitive: it does not make 
sense that in distinguishing and discussing very large requests, the FCC would 
mandate quicker response times than for small requests. 

More importantly, as I discussed in my direct testimony, in the case of very 
large requests for access to poles and duct, 45 days is an impossibility and will 
lead to unpredictable service fulfillment for both parties. This is particularly so 
in the case of very large orders for ductkonduit. In many circumstances, it is a 
extraordinarily time consuming process to inspect manholes. For example, it is 
not unheard of for manholes to be paved over, making field identification of the 
manhole difficult and requiring the hiring of a contractor to remove asphalt. In 
many cases a municipality will not allow manholes in traffic lanes to be opened 
except with tight restrictions. When contractors are hired to do field 
inspections, they often limit their work to a four-hour window in a day. Qwest 
also can only access in-building conduit when the property owner permits 
access. Thus, requiring Qwest to perform a field verification of an unlimited 
number of manholes in 35 days is simply not realistic or feasible. 
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The FCC's interpretation of Rule 1.1403 in Cavalier is clear: Qwest must "act 
on," or begin processing, very large requests for access within 45 days and 
release poles or duct as they are approved. The currently proposed schedule 
in Section 2.2 of Exhibit D, attached hereto as Exhibit QWE-TRF-6, fully 
complies with the FCC's guidance on responding to large requests. 

26 4. Deferral of this Checklist Item 

27 AT&T and WCom claim that unidentified issues regarding "field collocation" and 
28 MDU access could possibly arise in workshops covering subloops or emerging 
29 services and raise checklist item 3 issues. Thus, these CLECs ask the 
30 Commissions in the Six States to hold this checklist item open until possible 
31 right-of-way issues are addressed in those other workshops. a 
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To date, AT&T and WCom have not identified with specificity what those 
possible right-of-way issues could be. Accordingly, Qwest believes there 
should be no deferral of procedure on this checklist item. Rather, review of 
checklist item 3 should continue, and this checklist item should be concluded 
based upon the issues that have been specifically raised in connection with it. 
If subloop issues, field collocation issues, or some unforeseen checklist item 3 
issue arises, AT&T may raise those in the workshops addressing subloops and 
emerging services. Under Qwest's proposal, AT&T retained the opportunity to 
raise reasonable issues on checklist item 3, should a checklist item 3 issue 
develop, and the closure of this checklist item is not unduly delayed. On 
September 21, 2000, in a Colorado workshop, AT&T agreed with Qwest's 
proposal. Accordingly, Qwest views this issue as resolved. 

Furthermore, deferral is not necessary to respond to the FCC's MTE Order. 
First, access to in-building wiring within MDUs can and should be addressed in 
workshops relating to subloops. AT&T and other CLECs have agreed. 
Second, Qwest has already agreed to include the FCC's other relevant 
pronouncements that relate to poles, ducts, and conduit in the SGATs. For 
example, in Sections 10.8.2.26.1 and 10.8.2.26.2 provide that Qwest will certify 
that ROW agreements with Qwest do not preclude property owners from 
entering into ROW agreements with CLECs. Also, Qwest has proposed 
modifications to the definitions of ductkonduit and right-of-way in the SGATs to 
include relevant access to MDUs. Accordingly, Qwest has agreed to make 
available the access the FCC's recent order requires. 

McLeod Comments 

WHAT ISSUES DID MCLEOD RAISE REGARDING THIS CHECKLIST ITEM? 

McLeod filed comments that are essentially a list of questions regarding the 
meaning or impact of various provisions of Section 10.8 of the SGATs. 
Attached to my rebuttal testimony are further proposed revisions to Section 
10.8 in Exhibit QWE-TRF-5 that Qwest has put forward in negotiations or 
workshops since I filed my direct testimony In responding to McLeod's 
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questions, I will refer to the version of Section 10.8 attached to this rebuttal 
testimony as Exhibit QWE-TRF-5. 

10.8.1 : McLeod questions the use of "ownership or control," "control," and 
"ownership and control" in unspecified provisions of Section 10.8.1. 

In response, Qwest has attempted to uniformly use the term "ownership or 
control" in Section 10.8.1 to track the language the FCC uses in its orders to 
reflect a utility's obligation to provide access to property over which the utility 
has an access obligation under checklist item 3.15 

McLeod also appears to dispute the definition of "ownership or control" as 
being limited to being able to convey an interest in real property. 

In other workshops, Qwest proposed a revised definition of ownership or 
control that is broader and incorporates a legal right to convey an interest in 
personal as well as real property. This modification is reflected in Exhibit QWE- 
TRF-5 and should address McLeod's concern. 

McLeod further inquires regarding the meaning of "control" in the following 
sentence: "Control of CLEC-installed spare innerduct shall vest in Qwest 
immediately upon installation . . . .I' McLeod asks whether this provision would 
prevent it from reserving spare capacity for its own use. 

This provision is intended to preserve Qwest's control over conduit or duct that 
it owns and controls, even if a CLEC installs innerduct in the conduit or duct.16 
Because the innerduct is installed in Qwest's facilities, and because three 
innerduct are installed in the conduit simultaneously, Qwest retains control over 
any spare innerduct. To clarify, the CLEC retains ownership and control of the 
cables within the innerduct. Furthermore, as the sentence immediately 
following in Section 10.8.1 makes clear, Qwest does not take "ownership" of 
the innerduct or the cable within it unless the CLEC abandons the innerduct. 

&., Exhibit QWE-TRF-5, 53 10.8.1.1, 10.8.1.2, 10.8.1.3. 

When Qwest installs the innerduct it does not charge for the material. Innerduct non- 
recurring charges are for labor only. 

15 

16 
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At the present time, if a CLEC installs spare innerduct, Qwest will permit the 
CLEC to reserve the spare innerduct for the CLEC's own use so long as the 
appropriate leasing fees are paid. In the event carriers begin "hoarding" spare 
innerduct, and thereby jeopardizing the right of other carriers to obtain access, 
Qwest may be required to implement nondiscriminatory procedures to ensure 
that carriers do not "over" reserve capacity. However, Qwest has not faced this 
situation yet, and does not foresee a need to implement such procedures. 
Also, pursuant to Section 10.8.2, Qwest does not favor itself over CLECs when 
provisioning access to poles, ducts, conduits and rights of way, and Qwest does 
not give itself preference when assigning space. An innerduct is available to any 
party until Qwest has firmly scheduled a construction task for which it has 
engineered blueprints. 

10.8.2.6: McLeod questions the requirement to fill conduit to capacity. 

Filling conduit to capacity is a standard procedure among incumbent local 
exchange carriers. It is routine to install simultaneously three innerduct, 
thereby filling the ductlconduit to capacity with the initial installation instead of 
installing the innerduct individually over time. Besides being impractical from a 
construction standpoint, permitting carriers to place innerduct individually also 
presents a serious risk of damage to cable that was previously installed and is 
carrying working circuits. 

It is important to note again that Qwest only charges CLECs for its innerduct 
installation labor expenses, and Qwest does not charge CLECs for innerduct 
material in this situation. It is no more costly from a labor standpoint to place 
three innerduct than one so long as they are placed simultaneously. 
Furthermore, any excess capacity is available for all carriers to use and 
especially for carriers to use in emergency restoral situations. Accordingly, 
Qwest agrees with and follows this industry practice. 

McLeod also inquires whether "spare" conduit is "completely unused." If 
conduit is "spare," it is, by definition, not in use. To clarify again, however, 
Qwest does not reserve the spare conduit for itself. As noted above, any 
carrier may use it on a first-come, first-served basis, or the spare conduit may 

'* 
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be reserved for emergency purposes. McLeod is correct that Qwest retains 
control over innerduct in its conduit, as discussed above. 

10.8.2.7: McLeod inquires as to the schedule for completing a feasibility study. 

A feasibility study entails determining not only if Qwest has facilities along the 
requested route but also Qwest's ability to provide the space requested. The 
feasibility study is incorporated into the 45-day response time for a standard 
request and, accordingly, Qwest provides the results of its feasibility study 
within that timeframe. 

10.8.2.8: Qwest is unclear what McLeod means by the question "If Qwest also 
has other uses for the legal authority within a reasonable period of time, is 
Qwest willing to join in the effort to share costs?" 

In an attempt to address McLeod's question, I clarify that Section 10.8.2.8 
addresses the situation in which Qwest does not have ownership or control to 
provide access to a CLEC. Under Section 10.8.2.8, if that situation arises, the 
CLEC must obtain access on its own. This is consistent with FCC rules 
regarding access to poles, ducts, conduits, and rights-of-way. 

It is conceivable that a situation could arise where Qwest has facilities in place, 
but does not have the authority to provide access to others, or has no facilities 
in place and no ownership or control over a pole, duct, conduit, or right-of-way 
to which it may want access. Whether Qwest may be interested in obtaining 
additional access or jointly seeking such access with a CLEC would be a case- 
by-case determination. The possibilities of this hypothetical are too speculative 
to address in the SGAT. Moreover, McLeod's comment does not raise a 
checklist item 3 compliance issue because there is no FCC rule that requires 
incumbent carriers to jointly exercise eminent domain. 

10.8.2.10: In a situation in which modifications are made that benefit more than 
one party, McLeod asks how "contemporaneous" must another carrier's 
use be to trigger that a carrier's obligation to share in the costs of the 
modification. 
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Section 10.8.2.10 of the SGAT spells out the obligations to pay for 
modifications for parties that already access the pole, duct, or conduit at issue. 
Accordingly, I interpret McLeod's question to relate to compensation from 
carriers that attach or obtain access after a modification is made. 

In paragraph 1214 of the Local Competition Order ,17 the FCC stated: 

Apart from entities that initiate modifications and preexisting attachers 
that use the opportunity to modify their own attachments, some entities 
may seek to add new attachments to the modified facility after the 
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9 modification is completed to avoid any obligation to share in the cost. If 
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this occurs, the entity initiating and paying for the modification might pay 
the entire cost of expanding a facility's capacity only to see a new 
competitor take advantage of the additional capacity without sharing in 
the cost. Moreover, entities with preexisting attachments may, due to 
cost considerations, forgo the opportunity to adjust their attachment 
only to see a new entrant attach to a pole without sharing the 
modification cost. To protect the initiators of modifications from 
absorbing costs that should be shared by others, we will allow the 
modifying party or parties to recover a proportionate share of the 
modification costs from parties that later are able to obtain access as a 
result of the modification. The proportionate share of the subsequent 
attacher should be reduced to take account of depreciation to the pole 
or other facility that has occurred since the modification. These 
provisions are intended to ensure that new entrants, especially small 
entities with limited resources, bear only their proportionate costs and 
are not forced to subsidize their later-entering competitors. To the 
extent small entities avail themselves of this cost-saving mechanism, 
however, they will incur certain record keeping obligations. 

In paragraph 104 of its Order on Reconsideration, the FCC stated: 

We also disagree with MCI that our finding [that facility owners are not 
required to share later-earned revenues with the parties that paid for a 
modification] runs contrary to the decision to allow the modifying party 
or parties to recover a proportionate share of the modification costs 
from parties that later are able to obtain access as a result of the 
modification . . . Because we have declined to hold facility owners 
responsible for passing these additional attachment fees back to the 

l7 First Report and Order, Implementation of the Local Competition Provisions in the 
Telecommunications Act of 7996, CC Docket No. 96-98, 11 FCC Rcd 15499 1 1214 (Aug. 8, 
1 996) ("Local Competition Ordet'). 

,'* . 
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parties with preexisting attachments, we stronQly encourage those 
parties seeking compensation from future attaching parties to maintain 
the records necessary to facilitate the collection of such compensation. 
These records should utilize generally accepted accounting procedures 
and, as stated in the Local Competition Order, should take into account 
depreciation to the pole or facility that has occurred since the 
modification, We will not, however, require the facility owner to 
maintain records regarding modification costs for the benefit of 
attaching entities. 

Qwest notes that AT&T, WCom, and other participating CLECs negotiated this 
provision in previous workshops. AT&T has no opposition to this provision in 
its current form and states that "Qwest has revised Section 10.8.2.10 to 
conform the cost requirements to the relevant requirements in the FCC 
Orders."'' In addition, McLeod has not raised this issue in other workshops in 
which it addressed checklist item 3 issues, such as the Colorado workshops. 

Nevertheless, in an attempt to address McLeod's comments, Qwest will agree 
to amend Section 10.8.2.10 as set forth below. These revisions are also 
reflected in Exhibit QWE-TRF-5, attached to this testimony. For ease of 
reading, the provision has been broken into subsections and the duplicative 
final sentence has been deleted.lg 

10.8.2.1 0 Replacements/Modifications/lnstallations - If CLEC 
requests Qwest to replace or modify existing Poles/lnnerduct to 
increase its strength or capacity for the sole benefit of CLEC, 
CLEC shall pay Qwest the total actual replacement cost, 
Qwest's actual cost to transfer its attachments to new 
Poles/lnnerduct, as necessary, and the actual cost for removal 
(including actual cost of destruction) of the replaced 
Poles/lnnerduct, if necessary. Ownership of new 
Poles/lnnerduct shall vest to Qwest. 

10.8.2.10.1 Upon request, Qwest shall permit CLEC to 
install Poles/lnnerduct. Qwest reserves the right to reject 
any non-conforming replacement Pole/Conduit installed 

l8 

l 9  

Sekich Aff. at 1 I. 

See initial paragraph of Section 10.8.2 of the SGATs, in which Qwest makes the commitment 
not to give preference to itself when assigning space. 
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by C EC that do not conform to the NESC, OSHA or 
local ordinances. 

10.8.2.10.2 To the extent that a modification is incurred 
for the benefit of multiple parties, CLEC shall pay a 
proportionate share of the total actual cost based on the 
ratio of the amount of new space occupied by the 
facilities of CLEC to the total amount of space occupied 
by all parties including Qwest or its affiliates participating 
in the modification. Parties who do not initiate, request or 
receive additional space from a modification, are not 
required to share in the cost of the modification. CLEC, 
Qwest or any other party that uses a modification as an 
opportunity to bring its facilities into compliance with 
applicable safety or other requirements will be deemed to 
be sharing in the modification and will be responsible for 
its share of the modification cost. Attaching entities will 
not be responsible for sharing in the cost of 
governmentally mandated pole or other facility 
modification. 

10.8.2.10.3 The modifying party or parties may recover 
a proportionate share of the modification costs from 
parties that later are able to obtain access as a result of 
the modification. The proportionate share of the 
subsequent attacher will be reduced to take account of 
depreciation to the pole or other facility that has occurred 
since the modification. The modifving party or parties 
seeking to recover modification costs from parties that 
later obtain attachments shall be responsible for 
maintaining all records regarding modification costs. 
Qwest shall not be responsible for maintaining records 
regarding modification costs on behalf of attaching 
entities. . 

This language, which tracks the FCC's discussion in the Local Competition 
Order and Order on Reconsideration, should address McLeod's concern. 

10.8.2.11: McLeod inquires why a CLEC should have to pay for 
rearrangements if Qwest is required to move the CLECs facilities when 
Qwest provides notice of its intent to modify facilities. 



10 

11 

12 

13 

14 

15 

@ 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

SIX STATE COLLABORATIVE 271 WORKSHOP 
REBUTTAL TESTIMONY OF 

THOMAS R. FREEBERG 
CHECKLIST ITEM 3 

November 3,2000 
Page 20 

Under Section 10.8.2.1 1 , in a situation in which modifications are initiated by 
Qwest or on behalf of Qwest at Qwest's expense, Qwest provides CLECs sixty 
(60) calendar days notice of the proposed modification. This notice provision is 
consistent with FCC rules.2o If the CLEC does not respond to the notice within 
60 days, Qwest is required to determine, without input from the CLEC, the 
necessary rearrangements that must be made to the CLECs' facilities, how to 
achieve those rearrangements, and then must perform any rearrangement of 
the CLECs' equipment itself. In this event, Qwest charges the CLEC for its 
costs of rearranging the CLECs' facilities. 

However, if the CLEC responds within the 60 day notice period and informs 
Qwest what it intends to do with its facilities or what action Qwest should take 
regarding rearrangement of the CLECs' facilities, Qwest will not charge the 
CLEC for the rearrangements. 

In short, this provision of the SGAT is intended to encourage CLECs to inform 
Qwest how they would like Qwest to rearrange their facilities in the event a 
Qwest modification requires a rearrangement. The CLEC can avoid this 
charge altogether by responding to the notice. To be clear, in the event the 
CLEC fails to inform Qwest how to rearrange its facilities, Qwest charges the 
CLEC for the rearrangement of the CLECs' facilities, not for the actual 
modification that Qwest makes on its own behalf. 

10.8.2.12: McLeod asks what the difference is between an "on site" and "final" 
inspection and opposes imposing the cost of inspections on a CLEC when 
a violation is found. 

The term "on-site/final" inspection in Section 10.8.2.12 is intended to reflect a 
physical, visual review of the CLEC's facilities upon completion of installation or 
attachment. 

2o Local Competition Order fl 1209; Order on Reconsideration, lmplementation of the Local 
Competition Provisions in the Telecommunications Act of 1996; Interconnection between 
Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket No. 
96-98, CC Docket No. 95-185, FCC 99-266 fl 100-102 (rel. Oct. 26, 1999) ("Order on 
Reconsidera tion"). 

it -. 
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As reflected in Exhibit QWE-TRF-5, attached to my rebuttal testimony, under 
Section 10.8.2.14, Qwest pays for any inspection of CLEC attachments unless 
the inspection finds a "material" violation, in which case the CLEC must bear 
the cost. Qwest believes that in the event a material violation of a CLECs' 
access right is found, it is only fair (and provides the appropriate compliance 
incentive) to require the violating CLEC to cover the costs of the inspection. 
AT&T, WCom and Qwest negotiated this provision in previous workshops, and 
those CLECs agreed to this provision. The qualification that violations must be 
"material" to require the CLEC to absorb the inspection costs should address 
McLeod's concern that a right of inspection would provide an "incentive" for 
Qwest to find violations. 

10.8.2.1 3: McLeod inquires what a "specified reasonable period of time" is. 

I believe that an intervenor in a previous workshop recommended the language 
regarding a "specified reasonable period" in this section and that the intent of 
the suggestion was to give CLECs a "reasonable" period of time to correct non- 
compliant conditions that would depend on the nature of the non-compliance. 

This section properly provides for flexibility regarding correction of non- 
complying attachments. For some non-complying conditions, the necessary 
modification may be minimal. For others, however, the correction may be more 
extensive and require deployment of technicians, or significant rearrangement 
or removal of facilities. Furthermore, some non-complaint conditions may raise 
safety or network reliability issues that must be addressed immediately. 
Accordingly, Qwest agreed to the requested SGAT language while maintaining 
the flexibility to respond to varied non-compliant conditions and to the safety or 
network reliability issues they may create. 

McLeod's suggestion for a negotiated or specified period for correction of non- 
complying attachments would not permit Qwest or CLECs to respond to the 
unique circumstances and possible emergency implications of a non-complying 
attachment. To permit case-by-case evaluation of the time necessary for 
correction of the host of non-complying conditions that could arise and the 

-* 
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impacts they may have, Section 10.8.2.13 should be retained in its current 
form. 

10.8.2.14: McLeod suggests that there should be a schedule for inspections 
and a set fee for them. 

As discussed above, the term "material" replaces the word "any" in referencing 
a violation that will trigger the CLECs duty to pay for an inspection. Because 
Qwest bears all inspection costs unless a material violation is found, McLeod 
should not concerned that Qwest will "over inspect." To date, CLECs have not 
complained to a state commission that Qwest's inspections have been 
burdensome. 

More important, flexibility is necessary for this provision. For those CLECs with 
a long history of attaching to or occupying Qwest facilities without incidents of 
noncompliance, routine inspections may be unnecessary and impose an undue 
burden on both Qwest and the CLEC. However, Qwest may require more 
frequent inspections if a CLEC has a history of non-compliance. Furthermore, 
safety or network reliability concerns may dictate that Qwest conduct multiple 
inspections to ensure that violations are corrected promptly and properly or that 
non-complaint conditions are not repeated. Thus, McLeod's suggestion for a 
"schedule" of inspections may be inappropriate or overly burdensome for some 
CLECs, on the one hand, and insufficient to prevent or address serious 
possible violations, on the other. 

The cost of an inspection is necessarily set on an "individual case basis." An 
inspection may simply involve an indoor urban site, in which case the cost 
would be relatively low, or it may involve a rural field visit to an underground 
site in a traffic lane and, therefore, a correspondingly higher cost. Qwest may 
be required to inspect one pole or one manhole or an entire route of 
poles/manholes. An inspection may or may not require the inspector to climb 
poles. Accordingly, if a material violation is found, Qwest charges only the 
actual costs to perform the inspection at issue, a cost which varies case-by- 
case depending on the extent and type of inspection. 
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10.8.2.17: McLeod inquires as to how CLECs can learn the qualifications of 
Qwest's workers, why a CLEC's chosen workers must have the same 
qualifications as Qwest, and how CLECs can determine who are qualified 
contractors. 
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In paragraph 1182 of the Local Compefifion Order, the FCC stated that "[a] 
utility may require that individuals who will work in the proximity of electric lines 
have the same qualifications, in terms of training, as the utility's own workers, 
but the party seeking access will be able to use any individual workers who 
meet that criteria." In its Second BellSoufh Louisiana Order, the FCC 
determined that BellSouth met its obligations under this checklist item where 
BellSouth permitted CLECs to use non-BellSouth workers l'so long as those 
workers [had] the same qualifications as BellSouth's own workers."21 Qwest's 
requirement that CLEC-chosen workers have the same qualifications as Qwest 
workers tracks the language of these orders. 

In paragraph 11 82 of the Local Compefifion Order,** the FCC also stated that 
utilities could not require CLECs to use workers that the utility "pre-designates." 
In other words, utilities are not permitted to funnel work to particular 
contractors. Accordingly, to meet this restriction, Qwest does not suggest 
contractors to CLECs. Rather, once a CLEC informs Qwest that it would like to 
use a particular contractor to perform work on the CLEC's behalf, Qwest will 
inform the CLEC whether the CLEC's chosen contractor has the same 
qualifications as a Qwest-qualified contractor based on the FCC's criteria. The 
CLEC may make this request at the time it determines that it would like to lease 
facilities from Qwest and may make this request either to the field engineer 
assisting the CLEC or to the CLEC's Account Team. 

10.8.2.18: McLeod asks where the term "Order" is defined in the SGAT. 

The term "Order" is discussed and defined in context in Section 10.8.4. 

Memorandum Order and Opinion, Application of BellSouth Corporation, BellSouth 
Telecommunications, Inc., and BellSouth Long Distance, Inc., for Provision of In-Region, 
lnterLATA Services in Louisiana, CC Docket No. 98-121, 13 FCC Rcd 20599 fl181 (1998). 

21 

Local Competition Order fl 1 1 82. 22 
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0.8.2.22 a 

Additional SGAT Modification 

Qwest proposes a modification to Section tached to my direct 
testimony as Exhibit QWE-TRF-3. The original provision states that Qwest will 
waive the unauthorized attachment fee if a CLEC performs an unauthorized 
attachment and meets described "cure" obligations. Upon review, Qwest is 
revising this provision to provide a waiver of one half the unauthorized 
attachment fee if the cure and payment requirements are met. 

Qwest believes the provision originally proposed may provide an incentive to 
carriers to unlawfully attach to Qwest's poles or unlawfully occupy innerduct. 
This is true since a party faces no negative consequences if their unauthorized 
attachment goes undetected. The proposed wording of this provision permitted 
an unauthorized attacher whose unlawful attachments are discovered to simply 
make payments within 30 days without any repercussions. Permitting Qwest to 
retain one-half the fee both discourages unlawful attachments and provides a 
benefit and incentive for CLECs that cure their violations. 

DO YOU HAVE UPDATED INFORMATION ON THE NUMBER OF CLECS 
ACCESSING POLES, DUCTS, AND RIGHTS-OF-WAY IN THE SIX STATES? 

Yes. The following table shows the number of CLECs accessing Qwest poles 
in each of the Six States as of September 30, 2000. 

20 
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Number of CLECs 
Accessing Poles 

Number of Poles 
Being Accessed by 
a CLEC 

State Number of CLECs Feet of Duct 
Accessing Duct Accessed by a CLEC 

1 

- 

Number of Poles 
Being Accessed by 

State 

a Third Party 

I I245 I 11,985 Idaho 

Iowa 

Montana 

3 I350 133,028 

I 19,045 I 72 I 

North Dakota 2 I108 1 5,470 

6 I 31 164,860 Utah 

Wyoming 1 I 37 17,298 

The following table shows the number of CLECs accessing Qwest ducts in 
each of the Six States as of September 30, 2000. 

2 

3 

Feet of Duct Being 
Accessed by a 
Third Party 

Idaho 10 I O  139,124 

Iowa 1 5  1 34,062 98,575 

Montana 11 I 240 46,495 

North Dakota 11 I196 36 , 300 

Utah 16 174,608 693,236 

Wyoming 12 111,168 31,700 

4 No CLEC has yet ordered access to rights-of-way in the Six States. 

Q. DOES QWEST PROVIDE TIMELY ACCESS? 5 

A. Yes. Qwest provides access to poles, ducts, and conduits in the Six States in a 
timely manner by performing inquiry reviews within 10 days and field 

6 

7 
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verifications for standard orders within 35 days. No CLEC in this proceeding 
has questioned the timeliness of Qwest's performance in providing access to 
poles, ducts, conduits and rights-of-way. 

1 

2 

3 

4 IV. CONCLUSION 

5 Q. PLEASE SUMMARIZE YOUR TESTIMONY REGARDING ACCESS TO 
6 POLES, DUCTS, CONDUITS AND RIGHTS-OF-WAY. 

7 A. 
8 

9 

10 

11 

12 

13 

14 

@ 15 

16 

17 

18 

19 

20 

21 

22 

Qwest satisfies the requirements of checklist item 3. Qwest has a concrete and 
specific legal obligation to provide access to poles, ducts, conduits, and rights- 
of-way in the proposed SGATs and in Qwest's Commission-approved 
interconnection agreements in the Six States. Qwest has procedures in place 
to provide CLECs timely access to poles, ducts, conduits, and rights-of-way 
and to ensure that Qwest meets the requirements of the Act, FCC rules and 
relevant state laws. Qwest has made numerous changes to Section 10.8 and 
Exhibit D of the SGAT to provide greater clarity and certainty to the SGAT and 
to respond to concerns raised by CLECs here and in other workshops. Qwest 
provides any CLEC with an interconnection agreement access to any pole, 
duct, conduit, or right-of-way over which it has ownership and control and 
provides CLECs with documentation to permit the CLEC to verify the extent of 
Qwest's ownership or control over property. Qwest proposes a schedule for 
unusually large requests for access that is consistent with FCC guidance on 
very large requests, and it has responded to the questions McLeod raised in its 
Iate-filed comments. 

23 Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

24 A. Yes, itdoes. 
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Bellinger and Phil Doherty. 
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2 5  

that as a particular example, do you, U S West, want to 

use wire center, or can you live with an exchange as 

being the criteria? 

MR. OWENS: Let me ask a question, 

Warren. Could you define for us what the Denver 

exchange would look like? 

MR. WENDLING: The Denver metro exchange 

includes zones, exchanges and wire centers. The Denver 

metro exchange includes Aurora, Denver main, Littleton, 

Golden, et cetera. All have zones within it. And then 

for example, the Littleton zone includes Littleton, 

Highlands Ranch. 

MR. MOLLOY: Columbine. 

MR. WENDLING: Columbine, et cetera. 

That the Denver metro exchange has 45, maybe, wire 

centers in it. So, good point, Mr. Dixon. That adds a 

great deal of clarity to what maybe they are agreeing 

to. 

MR. OWENS: When I was shaking my head 

yes, I was thinking wire center. 

MR. WENDLING: Well, the question is, can 

the CLECs live with wire center, or would you consider 

only exchanges? 

MR. THAYER: We can take this off-line. 
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We'll figure out which word works. 

MR. BELLINGER: Or make it a combination. 

Might say outside of Denver, any exchange. Inside of 

Denver, wire centers. Whatever other terminology you 

have. 

MR. FREEBERG: Good. When are you going 

to do that? 

MS. DeCOOK: We'll do it today. 

MR. FREEBERG: We need time to get back 

together on that, then. 

MR. BELLINGER: I thought we agreed 

today . 

MR. THAYER: We'll catch you at the 

break. 

MR. FREEBERG: 10.8.2.5 is a section, and 

I will read from it very briefly. It says, "except as 

expressly provided in the Pole Attachment Act of 1934, 

as amended, and the regulations and rules, nothing 

herein will be construed to compel U S West to 

construct, install, modify or place any poles, 

interduct or other facility for use by CLECs." 

And I believe AT&T suggests that the SGAT 

has been revised to clarify that U S West needs to 

comply with all laws, be they federal, state or 

municipal, that relate to construction, installation 
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and modification of poles, ducts, conduit and 

right-of-way. And Steve, this was one you were 

potentially going to comment on, in terms of the 

modified language. 

MR. BECK: Well, I suppose, technically, 

why don't I take a look when you are done. 

MR. FREEBERG: Let's come back to this 

one. It's one that, again, contains legal issues, 

primarily. 

10.8.2.8 is another section of the SGAT 

that I think AT&T mentioned in their testimony. And it 

regards where such an authority does not already exist, 

a CLEC shall be responsible for obtaining the necessary 

legal authority to occupy right-of-way and/or poles or 

interducts, and it goes on. AT&T's proposal is that 

U S West should be affirmatively obligated, in the 

SGAT, to provide, on request of a CLEC, any and all 

documents related to U S West's rights and obligations 

concerning right-of-way or poles or interduct. 

And what my expectation is that at 

Section 10.8.4.3, in fact, this is responded to. Let 

me go there, if I can. 10.8.4.3. At 10.8.4.3, it 

talks a little about the kind of information which a 

party receives as it goes through the inquiry and 

request process. And it says that, "Upon payment of 

4 '. 
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verification costs, U S West will provide the requested 

information, including the following kinds of things: 

A review of public and internal right-of-way records 

for restrictions and to identify to the CLEC what 

additional right-of-way permission is required. Field 

survey and site investigation of the interduct, 

including preparation of distances and drawings to 

determine the availability of existing interduct," and 

it goes on and talks about make-ready costs and so 

forth. 

Anyway, in the process of requesting 

space, I believe that the kind of information that AT&T 

might be looking for is, in fact, provided. So, we 

didn't feel like it was a necessity to go further. 

MR. THAYER: Rick Thayer. I guess my 

only issue would be that this -- we may not need this 
information prior to this stage in the process. And 

that's what I would be looking for, is that, you know, 

this is relatively far down. Sometimes it's a very 

preliminary matter, in order to do some planning, you 

would use -- these are important documents to 

understand and review. So, if you would be willing to 

move that language up, as sort of standalone, that we 

could request these documents or review them, that 

2 5  would be sufficient. 
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MR. BELLINGER: Would you want to comment 

on this at this point? 

MS. FADER: I have a question. This is 

Mana Fader for the commission. I have a question with 

respect to U S West's prior statement, but if U S West 

wishes to respond to Mr. Thayer, they should do so. 

Then I have a separate question. 

MR. BELLINGER: I didn't quite follow you 

there. 

MS. FADER: I have a question which has 

nothing to do with what Mr. Thayer just said. If 

U S West would like to respond first to Mr. Thayer, 

then take my question, that would be satisfactory. 

MR. BELLINGER: Okay. You want to 

respond? 

MR. BECK: I think I should probably 

field the response to that. There's really no legal 

requirement for us to do so, and we haven't heard any 

reason why you need the information earlier, so, we 

would like to know what it is you would like, or why it 

is you would like it that early. 

MR. THAYER: I think I provided both the 

legal and the substantive reason. The legal reason is 

to -- in order not to be anticompetitive, we should 

have access to the equivalent information that U S West 
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does. The reason we need that information, many times 

that information is valuable in planning exactly 

what -- where you are going to go in any given area, 

what rights do exist, what additional rights have to be 

obtained. If additional rights have to be obtained, 

expense is prohibitive, you may not do it. That's very 

critical information to just do your business with. 

MR. BECK: The problem with that is the 

FCC, as you know, has provided that that process takes 

45 days. And we provide it within that time period, 

for exactly the reasons that you have described. 

Unless you can provide some sort of example for why the 

45-day rule wouldn't apply, I guess, with some -- or 

with some exception I am not aware of, then I am not 

sure I understand where you're going with that 

information. 

MR. THAYER: Where I am going with this 

is that this is far down in the process, and I have no 

basis for -- do you refuse to put it up in the process 

where we can gain this information early, separate and 

apart from inquiry reviews, requests? We may just need 

this information for business planning. 

MR. FREEBERG: I must be misunderstanding 

something. Is the focus on right-of-way? Is that 

true? 
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MR. THAYER: That's one of the focuses. 

MR. FREEBERG: Would this not constitute 

an inquiry into the right-of-way? 

MR. THAYER: Why not have this production 

of documents separate from the inquiry of right-of-way? 

MR. FREEBERG: That's the output of the 

inquiry. 

MR. THAYER: Right-of-way. Interducts 

can be the same thing. Do we want to go into business? 

MR. BECK: You didn't make an objection 

about ducts. You made an objection about right-of-way. 

MR. THAYER: Again, I thought we were 

here to clarify some issues, not just because we failed 

to bring it up at an earlier time. Dialogue will bring 

up further issues. We need clarification on it. 

MR. BECK: There's a reason for not 

bringing it up earlier, that would be, again -- 
MR. THAYER: The reason we haven't 

brought it up earlier, a lot of time we didn't have 

experience until this date. Now we have some 

experience and we need some clarification. 

MR. BECK: This tends to bog down the 

workshop process, especially when highly represented 

people, such as your companies, bring up brand-new 

issues on the second day of the three-day workshop. 
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MR. BELLINGER: Okay. 

MR. WENDLING: Warren Wendling of staff. 

Having listened to the discussion a little bit, I guess 

I am confused. Both of you can help me, having not 

actually signed one of these requests for interduct or 

pole, but, AT&T, in your experience, that if you were 

going to do a business plan or design for an area, or 

something conceptually about an area, wouldn't you have 

to go to U S West and use their established processes 

to ask that question? That is the question about what 

right-of-ways are available in that area. And then the 

follow-up question of, well, what part of the 

right-of-ways in that area -- we were talking about 

wire centers earlier -- require additional right-of-way 

or terms or conditions that you would find helpful. 

When you said, "move that up in the process," are you 

talking about starting a whole new process, or how 

would you go about asking U S West for that 

documentation youlie referring to? 

MR. THAYER: We would request -- we would 

go through our own analysis of what was publicly 

available. We look for potential recorded private 

right-of-way. Then we would also go to U S West to see 

what they had that would fill out the picture, if you 

will, in a given community. 

r t  . 
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MR. WENDLING: Excuse me. Warren 

Wendling, staff. Are you saying, then, that you would, 

in fact, initiate a formal inquiry to U S West under 

the equivalent of the 10.8 that we're discussing? 

MR. THAYER: Yes. Probably. 

MR. WENDLING: Okay. I am working my way 

through this. Again, what is it about the process of 

10.8.4.3 that you want this documentation about, other 

kind of documentation on private owners, sooner. I 

mean, couldn't you get straight to it, under your 

request? Say I am, for example, asking U S West 

specifically about a wire center and private ownership 

in a particular wire center and municipal boundaries. 

That, can you initiate such a request to U S West 

without having to actually request pole attachments or 

interduct capacity within that wire center? 

MR. THAYER: Well, the instance that has 

come up with, in our experience, in the past, has been 

in specific private properties we have made the request 

to see the document between the owner and U S West. 

And, at that point, there have been a number of reasons 

provided not to give us that document. What I was 

seeking here is, at least in the contract language, the 

affirmative obligation to, in fact, provide that 

document without going through, if you will, the 

CL .. 
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arduous inquiry process that's here. 

MR. WENDLING: Warren Wendling of staff. 

Conceptualizing, having been distribution engineer at 

one time, and the problems we had tracking for plats 

and otherwise, can you acknowledge that U S West, €or 

its own internal documentation and tracking of 

requests, and who has what information released to 

them, should have some formal process in place to 

accept requests from CLECs for right-of-way ownership 

and information? 

MR. THAYER: Yes. I think that's -- we 

acknowledge that. 

MR. WENDLING: Okay. So is, in fact, 

what you are asking for here is a potential Option A, 

under their outlined process that they have got in the 

SGAT already? 

MR. THAYER: Exactly. 

MR. WENDLING: Okay. What I haven't 

heard from U S West -- and I am asking this about -- is 

AT&T specifically going to be asking for the underlying 

interconnection documents between private ownership? 

Do I understand U S West to say that, given proper 

inquiry and documentation, that there is an 

understanding or at least a contractual arrangement 

about disclosure of what might be considered 
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proprietary information; that, do you, in fact, release 

these kind of documents to CLECs. 

MR. BECK: It's a factual question, to 

some extent. 

MR. FREEBERG: My intent, though I didn't 

perhaps do this as well as I could, would be to say 

that we understand our legal obligation to be described 

at 10.8.4.3. And that the language in there, I 

thought, was responsive to what AT&T was looking for. 

And so, I believe that the question of, would we 

provide information was addressed there. Then the 

question of how long would it take was -- I attempted 

to address. It is a 10-day turnaround on a request 

like that. I believe that if the facsimile image of 

these kinds of documents is the explicit request, there 

may be cases where some redaction, at least, of those, 

is necessary, but that our obligation is what is 

described at 10.8.4.3. That is to put the CLEC in 

touch with the party with whom they may need to get 

permission. And, again, I think that's the place in 

the SGAT where, in fact, we try and describe our 

obligation. Steve's comment was that inquiry is a 

10-day turnaround. That field verification is 35-day 

turnaround, to be clear. 

MR. WENDLING: Can I ask -- I got 
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confused by your answer. First you were talking about 

10-day turnaround for inquiries, and then you talked 

about a fax image, perhaps redaction necessary. Then 

you started talking about 10.8.4.3 and saying you were 

only obligated to put them in touch with the owners. 

So, I kind of got disjointed there. I am still asking 

the dumb question. Are you going to provide them a fax 

image of the documents? Are you going to just send the 

name and person to the company to the CLEC? 

MR. BECK: I think I should probably 

field that at this point. That's a legal issue. As 

far as we understand it, there's no obligation for us 

to provide that information. 

MR. WENDLING: Which information? The 

name or the whole document? 

MR. BECK: We provide the name. That's 

in 10.4.3. We identify restrictions. We identify 

whether there's additional right-of-way that the CLEC 

needs to obtain. As far as obtaining the terms and 

20 conditions that we have with property, private-property 

21 owners, the FCC is studying that right now. In the 

22 notice of proposed rules on MDUs,  they have noticed any 

23 number of difficult issues that need to be resolved 

24 before they can order the disclosure of such documents. 

25 Quite frankly, they are not sure they have the 
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authority or jurisdiction to do so. They are the ones 

with the Section 224 Pole Attachment Act, the federal 

Pole Attachment Act, and Colorado doesn't have a Pole 

Attachment Act. 

So, again, there would be a difficult 

authority question as to whether this commission can go 

that far. But the fact is, there is no legal 

requirement for us to provide that very sensitive 

information, which is sensitive from their perspective 

and from ours. The property owner, obviously, is going 

to be prejudiced if there's a private agreement between 

us and them about access to right-of-way, including 

terms, conditions and prices, that is provided to a 

CLEC. And property owners, we found, often don't want 

that disclosed to someone they are going to be 

negotiating a contract with. 

And, on the other hand, it's also very 

proprietary to us, as to disclosing costs of our doing 

business to our competitors. So, at this point, it's 

our position that, legally, there's absolutely no 

authority to require us to go that far. What's 

required is for us to enable AT&T or any other CLEC to 

compete with us fairly, which is to tell them what 

right-of-way we have, what restrictions are there, what 

right-of-ways we don't have, or we can't pass onto you; 
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and, t h e r e f o r e ,  who do you need t o  go t o ,  and d e a l i n g  

w i t h  and s t r i k i n g  your own c o n t r a c t s  on r ight-of-way.  

MR. W E N D L I N G :  Warren Wendling of  s t a f f .  

Thank you f o r  t h a t .  M r .  Thayer,  t h a t ,  i n  f a c t ,  t h e  

i s s u e  w e ' r e  t a l k i n g  abou t ,  i t ' s  down t o  t h e  l e v e l  of 

t h e  s p e c i f i c i t y  and d e t a i l  o f  t h e  documents about  t h e  

p r i v a t e  r ight-of-way.  Is t h a t  r e a l l y  your i s s u e  h e r e  

on 1 0 . 8 . 2 . 8 ,  o r  n o t ?  

MR. THAYER: That i s  e x a c t l y  t h e  l e v e l  

w e ' r e  down t o .  

MR. WENDLING:  I a m  s o r r y  i t  took  m e  s o  

l o n g .  I am a l i t t l e  s low.  I f i n a l l y  g o t  t o  i t .  Thank 

you. 

MR. BELLINGER:  I was hav ing  t h e  same 

problem. I a m  g l a d  you f i g u r e d  o u t  what t h e  problem 

was. I t ' s  v e r y  d i f f i c u l t .  So what do w e  need t o  do t o  

r e s o l v e  t h i s ?  

MS. FADER: Now, I t h i n k  I a c t u a l l y  would 

l i k e  t o  i n t e r j e c t  something.  Going back t o  t h e  

language of 1 0  -- I am s o r r y .  Mana Fader f o r  t h e  

commission. Going back t o  t h e  language of  S e c t i o n  

1 0 . 8 . 4 . 3 ,  as it a p p e a r s  on page 175 of  t h e  A p r i l  6 t h ,  

2 0 0 0  v e r s i o n  of  t h e  SGAT -- and I am l o o k i n g  a t  t h e  

f i r s t  -- t h e  c a r r y o v e r  pa rag raph  a t  t h e  t o p  of t h e  

page,  where, and t h e  q u o t e  i s ,  q u o t e ,  upon payment of  
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the estimated verification costs, U S West will provide 

the requested information which may or may not include 

the following as appropriate, colon, unquote, followed 

by a list of -- or descriptive list of types of 

documents. And I would like to focus on the requested 

information which may or may not include the following 

as appropriate. And my question is this to U S West: 

What does that language mean? 

MR. FREEBERG: It means that this is a 

sample of the kinds of things which are the output of a 

verification. And verifications could involve poles, 

they could involve ducts, they could involve 

right-of-way. 

MR. BECK: Mana, maybe I can help you out 

here, because -- 

MS. FADER: Let me just state my 

confusion with respect to the language. And that my 

confusion, is this, the "may or may not include" 

language leaves open the possibility of a disagreement 

between the requesting carrier and U S West, the 

responding carrier. And that is further compounded, in 

my view, by the use of the phrase "as appropriate" -- 

excuse me -- "as appropriate," which of course, to me, 

as an attorney, immediately raises a question of 

appropriate from who's point of view. 
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I wish to be sure that I understand this 

language so that we're not -- so we're not all of us 
talking at cross-purposes. Is this the list of things 

which will be provided, period? Is this a list of 

things which will be provided if U S West deems it 

appropriate to do so? Is this the list of things that 

will be provided if the CLEC deems it appropriate for 

them -- for these documents to be provided? Could you 

help me understand this? 

MR. BECK: Yes. And Tom, you can correct 

me if I am -- if I mess this up. But, first of all, 

let me say I understand your confusion. I was 

scratching my head over this language last night when 

we were looking at this, and I think what it means, in 

practice -- and perhaps we could execute some 

clarifying amendments on this, but I think the "may or 

may not include the following," that aspect of it 

means, if we have it, we're going to give it to you. 

If we couldn't find it, we're not going to give the 

following to you. And I think the, "as appropriate," 

means if you request it, request the right-of-way 

stuff, we'll give you that. We won't give the pole 

stuff if you didn't request poles. I think that's what 

that means, both of those phrases, but they don't say 

that, I agree. And I don't think it's as appropriate, 
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as U S West unilaterally deems. 

MR. THAYER: Rick Thayer, AT&T. I would 

also point out, this section appears to just apply to 

request for interduct. Interduct is the title of this. 

MR. FREEBERG: That's true. Steve, I 

agree with the interpretations, and I think you could 

revise 1C.8.4.3 to improve it. I think it does address 

more than interduct, so that looks like it needs work. 

How about this? What if, considering both 10.8.2.8 and 

10.8.4.3, what if ATLT proposes some explicit language 

and t:-e legal mandate for that, and we consider that 

wher, we get that from you? 

MS. DeCOOK: So, you want to take this 

off line? 

MR. BELLINGER: Would you go through 

those paragraph numbers? 

FIR. FREEBERG: In AT&T's testimony, in 

this case they were focussing on 10.8.2.8. And I used 

10.8.4.3 to suggest that it was our obligation to give 

them what they were looking for. And I volunteered 

that some explicit new language might be good. I 

volunteered to put that language together, if that 

would be better. Come back to AT&T with it. But I 

will still look for the legal basis for our being 

obligated to provide the explicit contract itself. 



1 0 2  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4  

15 

1 6  

1 7  

18 

19 

2 0  

21 

22 

23 

24 

25 

MS. DeCOOK: Why don't we agree to take 

this discussion off line, and try to see if we can work 

out a solution. 

MR. FREEBERG: Okay. 

MS. DeCOOK: We can decide, o f f  line, who 

writes the drafts, and what we draft, that sort of 

thing. 

MR. FREEBERG: Okay. 

MR. BELLINGER: What was that second 

paragraph? 10.8. -- 

MS. DeCOOK: -- . 4 . 3 .  

MS. FADER: Mana Jennings for the 

commission. And, anyway, would that discussion also 

include the question of -- that Steve Beck and I were 

talking about, about clarifying this somewhat peculiar 

1 anguage? 

MR. BECK: Here's what I understand to be 

going on here. I think what we're talking about here 

is this interduct reference, as well as the Language 

that you point out is confusing, Mana. And what we 

aren't willing to take off-line is some private 

agreements with private owners of right-of-way that we 

won't confirm on. 

As far as setting up a totally separate 

process just for providing those documents to a CLEC, 
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that's also something that we're standing firm on. 

There's no legal obligation for that. In fact, there's 

an affirmative legal obligation that FCC sets up for 

providing that we're in full compliance, as AT&T agreed 

in Arizona, so we're also standing firm on that issue. 

MS. DeCOOK: Becky DeCook. For the 

record, I don't think that that is true that we agreed 

to that. I think that's one of the issues that's being 

deferred to the MDU, Multiple Dwelling Units 

discussion. That is the context in which that issue 

came up in Arizona. 

MR. BECK: That's not correct. There was 

never an issue raised in Arizona about setting up a 

separate process for getting right-of-way private 

agreements. There was never an issue raised as to 

that, and that clearly would have something to do with 

that workshop. You never raised it there. 

MS. DeCOOK: Becky DeCook for AT&T. 

There was extensive discussion about U S West and the 

contracts with MDU owners in connection with access to 

right-of-way within those buildings. And, in my view, 

that issue was an MDU issue. That was deferred to a 

subgroup. 

MR. BECK: That's true. 

MS. DeCOOK: That's the discussion I am 
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talking about. 

MR. BECK: That's not what we have been 

talking about here. You talked about setting up a 

separate 10-day process circumventing this 45-day 

process pursuant to the FCC for right-of-way documents. 

That was never brought up in Arizona, one way or the 

other. 

MS. DeCOOK: Perhaps not, because the 

issue was deferred. 

MR. BELLINGER: Warren. 

MR. WENDLING: Warren Wendling of staff. 

Having not been through the joy of Arizona, I could 

care less. I am kind of tired of hearing that that 

wasn't brought up in Arizona. This is Colorado. If 

we've got issues in Colorado, I would like to talk 

about them in Colorado. Not worry because the -- 

whether they were or were not brought up in Arizona. 

That's just my opinion. 

MR. SMITH: Bruce Smith. Warren, thank 

you for saving me the trouble of doing that. 

MR. BELLINGER: Okay. You had your hand 

up, Letty. 

MS. FRIESEN: I was just going to speak 

along the lines of what Warren and Bruce point out; 

that the commission, in its procedural order, has 

. 
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determined that we are to engage in a collaboratively 

developed record that exhaustively considers whether 

U S West is in compliance with 271. They have also 

determined, on page 10, that this is an investigatory 

docket. 

So, to the extent that AT&T has an issue 

that we recognize, either in Arizona where we could 

bring them up there, or issues that are recognized here 

in Colorado, I think we have an obligation to bring 

them to the fore. That's what this is f o r .  And, so, 

to the extent that Mr. Beck tries to shut us down 

because we didn't bring it up in Arizona, I think 

that's illegitimate, in light of what they have asked 

this commission to do. 

MR. BELLINGER: I think we handled that. 

MR. BECK: If I may say, just on a 

belated point, but not exactly the same point, is AT&T 

was involved from Day 1 in this docket and never did 

raise this issue in their written comments. They only 

raised it today, that they want a separate process for 

obtaining right-of-way documents beyond the process 

that is already set up for poles, ducts and 

right-of-way documents. By the same token, where it's 

fair for you to, as you learn of new issues, not 

sandbagging intentionally on issues, but, as you learn 

re .. 
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of them, raise them in Colorado. On the other hand, 

when you are as heavily represented as you, you 

shouldn't be raising brand-new issues on Day 2 of the 

workshop. 

MR. BELLINGER: All right. We had a 

proposal to review the language. 

MS. DeCOOK: I believe we're taking it 

off line. 

MR. BELLINGER: O f f  line. When do you 

think you can get back on this? Chuck. 

MR. STEESE: I would like to talk after 

the answer. I didn't have a response. 

MR. BELLINGER: Both of you, you are not 

responding to that? 

MS. DeCOOK: I am looking at U S West. 

MR. FREEBERG: I propose next week. 

MS. DeCOOK: Can we do it on follow-on? 

I think we'll report back then. 

MR. FREEBERG: Can we move to the next 

matter ? 

MR. STEESE: I have one question f o r  Mr. 

Thayer. In light of  how this issue was so nicely 

refined by Warren, I would be interested in knowing 

what AT&T's position is. What legal authority are you 

standing on to enable us to give you information about 
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private property and private contract? Is there some 

authority for that? Is that something you just desire? 

MR. THAYER: I think to do otherwise is 

anticompetitive, and we have had experience of it's 

been utilized in the anticompetitive manner. 

MR. STEESE: So, are you aware of the MDU 

docket that is pending before the FCC? 

MR. THAYER: Yes, sir. 

MR. STEESE: All of the questions they 

raised with respect to the concerns of private property 

owners and their questions about their jurisdiction to 

even require anything with respect to that. 

MR. THAYER: Yes, sir. 

MR. STEESE: You are aware of those 

issues then? 

MR. THAYER: Yes. 

MR. STEESE: That's all of the questions 

I have. 

MS. FADER: Mana Jennings Fader for the 

commission. Just, again, I am doing a record thing 

here. What is the docket at the FCC to which you 

referred? You have some docket reference, and do you 

have, for my purposes, a reference to the notice of 

proposed rulemaking decision number so we can look it 

up? 
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MR. BECK: Yes. The docket -- there are 

two docket numbers. The WT Docket No. 99-217, and FCC 

Docket No. 96-98. And the notice of proposed 

rulemaking is FCC Docket 99-141. It was released July 

Ith, 1999. 

MS. FADER: Thank you. 

MS. DeCOOK: Just one further comment to 

Mr. Steese on our legal basis. U S West has an 

obligation to provide us nondiscriminatory access to 

poles, ducts and right-of-ways. In my view, that means 

that you cannot enter into a sweet deal with an MDU 

owner and then hide behind this privacy argument to 

refuse to provide us the information that would 

demonstrate whether we're getting nondiscriminatory 

access or not. 

MR. STEESE: I would like to respond to 

that, if I could. I think Ms. DeCook accurately 

describes our nondiscrimination obligation. We have an 

obligation to provide carriers -- if we give AT&T 

something, we have an obligation to provide a similar 

thing to another carrier. The question here is what 

about if one contracting party has absolutely nothing 

to do with telecom. That is not covered by the act at 

all. That is a serious question that FCC is raising. 

It's in the notice of proposed rulemaking. There are 
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several paragraphs in the notice that Mr. Beck referred 

to which raise that very concern. So, that is a highly 

different issue than the one Ms. DeCook just discussed. 

MR. BELLINGER: I thought the MDU issue 

was deferred. 

MR. STEESE: That's a different question, 

Mr. Bellinger. The question that was deferred for MDUs 

had to do with access to MDUs for purposes -- and we 

deferred that. This goes beyond that. This goes 

beyond to the issue of what ability, if any, vis-a-vis 

a right of a private landowner, do we have here, and 

that that's a separate issue, and it's a little broader 

than just the MDU question. It arose in an MDU docket, 

but the question is larger than just MDUs. 

MR. BECK: Just for the record, for 

people's reference, it's Paragraphs 52 through 63 in 

that FCC notice of proposed rulemaking that relates to 

this. 

MR. BELLINGER: Warren. 

MR. WENDLING: Again, I apologize if I 

have missed something. Do we have a similar teeing up 

of the MDU issue in Colorado? 

MS. FRIESEN: May I respond? 

MR. BELLINGER: Yes. 

MS. FRIESEN: I believe that when we 

:c . 
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attended one of our many procedural discussions in this 

proceeding, that I took the Arizona transcript, and 

with the M D U s  issue, teed up by access, and put it on 

the record saying that AT&T, indeed, had some issues 

with that in Colorado. And those issues involve, if 

you l o o k  back at the Arizona transcript, it clearly 

involved the question of access to M D U s  because of this 

overlying private contract that U S West gains with the 

M D U  owners. So I think that AT&T has certainly 

attempted to tee it up, and let U S West know that we 

consider that to be placed into the M D U  access issue, 

which was then deferred. Now, I am a little surprised 

that you are saying that's not the case. So, that's my 

understanding. 

M R .  STEESE: Let me respond to that. 

First of all, in Arizona, private rights or private 

contracts with the landowners was, for M D U s ,  was not 

discussed, but that, in Arizona, the issue is bigger 

than this. The issue is what ability do we have, 

irrespective of if it has to do with M D U s  or not. 

We're not saying this is a question that's focussed in 

on M D U s .  It just has arisen there because that's the 

place it has gotten the most interest from the FCC. 

The question is what jurisdiction does 

this commission have to require a private landowner, 
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1 effectively, to turn over the details of his agreement 

2 and force the landowner to effectively enter into a 

3 similar agreement with AT&T or any other CLEC, for that 

4 matter. So, we're not attempting to -- I mean the MDU 
5 issues, we can take that in the future checklist items. 

6 I think this is a broader issue, though, than just 

7 MDUs. This has to do with private landowners 

8 generally. 

9 MR. BELLINGER: I understand that's a 

10 broader issue, but I was also remembering that it was 

11 brought up under the MDU discussion. But, anyway. 

12 MR. WENDLING: Procedural suggestion. In 

13 Colorado, that I think the MDU issue, as we thought of 

14 it, absent the release of private document issue, was, 

15 in Colorado, going to be taken up under the subloop 

16 unbundling -- 

17 MR. BELLINGER: Right. 

18 MR. WENDLING: -- process. So, can we 

19 agree that this issue about private -- what's the good 

20 shorthand for this issue, about releasing documents. 

21 Can we take that up now? Is this the proper place for 

22 it, in this workshop? What's the -- no? 

23 MR. BECK: Yeah. 

24 MR. WENDLING: What's the brain trust 

25 say? 
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MS. FADER: Hey, you know what, we can 

caucus. 

MS. QUINTANA: Caucus at lunch. 

MR. DIXON: I have a procedural 

suggestion. Tom Dixon. We're about eight minutes from 

lunch. Would this be a good issue for the staff to 

caucus on, and maybe others, over lunch? 

MS. FADER: Take up our lunch time. 

MR. DIXON: I'm assuming you won't talk 

that long. 

MR. BELLINGER: Take this at lunch. 

MR. SMITH: So much fun, I lost track of 

time. 

MR. STEESE: We have no objection to them 

talking over lunch. Our objection, let's deal with 

this private landowner issue in some workshop, because 

it's a more generic right-of-way kind of issue. 

MR. BECK: You couldn't defer it to 

anything because it doesn't relate to anything else. 

MR. WENDLING: Warren Wendling of staff. 

That was my point. I didn't think we ought to kick it 

from MDU like you might be doing in Arizona. I want to 

take it up -- but that's just my opinion, without 

consultation. I'll probably be told to shut up. 

MR. BELLINGER: Do you want to go to 
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another issue? Then we can take that up over lunch. 

We got a vote for lunch. 

MR. JONES: Andrew Jones with Sprint. I 

just wanted to point out that I may need to leave this 

afternoon, and a few points of clarification, please. 

I would like to get an idea from U S West as to how 

long, Mr. Freeberg, you think your discussion might 

continue through into the afternoon, first of all. 

MR. FREEBERG: There are three more 

issues of AT&T's. I don't expect the kind of battle 

we're having here on them, but I could be wrong. I 

have been wrong before. And the other matter is 

reciprocal compensation, which involves more than just 

we and AT&T, but several parties. That could be a 

longer discussion. 

MR. BECK: Although I think it may be 

shorter. 

MR. JONES: Thank you. 

MR. FREEBERG: It's hard for me to guess. 

MR. BELLINGER: Is there a particular 

issue you would like to raise, then? 

MR. JONES: No. I just want to harken 

back to the commission's ruling earlier, that with -- 

the reciprocal compensation, that would be the next 

checklist item to be addressed; that the commission did 
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order the issue of ISP traffic to be deferred from that 

discussion. I understand that will be the case this 

afternoon. 

MR. BELLINGER: That's right. Any 

other -- 

MR. JONES: No. That's fine. 

MR. LIPPMAN: For purposes of scheduling 

the day, and for purposes of giving notice, as early as 

possible, when we do the poles, ducts, right-of-way 

issue, McLeod does have an issue concerning what the 

field people of U S West are doing. We have not 

previously brought this to U S West's attention only 

because it came to my attention very recently. But I 

will be happy to talk to U S West, so that may take 

some time this afternoon. So I bring it up now, for 

purposes of people who may want to do some scheduling. 

MR. BELLINGER: Okay. Anybody else 

before lunch? I assume we'll be taking those items 

right after lunch. I think that's the current 

schedule. See everybody back at 1:30 .  

(Recess. ) 

MR. BELLINGER: If we can get started, 

please. 

What I would like to start out with is 

ask U S West to recap where they are, what they have 
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agreed to, what they disagree with. And we had a 

little disagreement over here, what you agreed to and 

disagreed with. 

MR. STEESE: Okay. 

MR. BELLINGER: So how about recapping 

where we are. 

MR. STEESE: I'll tell you what my notes 

say. We can chat about any discrepancies. 

On Checklist Item 3, the first issue that 

came up was Exhibit D and changes to Exhibit A that 

were necessary as a result of the changes to Exhibit D. 

We had a take-back on this on getting a 

full Exhibit D red-lined, we were missing some pages, 

actually, in this exhibit; and we will do that but it 

is our understanding that the issue was essentially 

closed so long as Exhibit D turns out to be exactly as 

was agreed to in Arizona. 

MR. BELLINGER: Okay. 

MR. STEESE: The next issue that came up 

was the issue in Section 10.8.2.4. AT&T had raised 

an issue about obtaining plats from multiple 

locations; they wanted a timeline of 60 days on that 

and we agreed to do that. 

Then AT&T came back and wanted to find 

out if they could get an exchange, get routes -- I'm 
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s o r r y ,  p l a t s  r e l a t e d  t o  r o u t e s  w i t h i n  an 

exchange b o r d e r  i n  t e n  days .  And t h e n  t h e r e  w a s  some 

d i s c u s s i o n  about  whether t h e y  r e a l l y  wanted exchange 

b o r d e r s  o r  w i r e  c en te r  b o r d e r s ,  

And per my n o t e s ,  AT&T h a s  a take-back on 

t h i s  one t o  come back with a proposed l anguage  on what 

t h e y  want u s  t o  p r o v i d e  as f a r  a s  p l a t s  r e g a r d i n g  

m u l t i p l e  -- o r  a r o u t e  w i t h i n  a w i r e  c e n t e r  o r  w i t h i n  

a n  exchange b o r d e r  w i t h i n  t e n  d a y s .  

MR. BELLINGER: Well, I t h o u g h t  t h a t  was 

a g e t - t o g e t h e r .  

MR. SMITH: Yeah. 

MR. BELLINGER: Yeah. 

MS. DeCOOK: R i g h t .  

MR. BELLINGER: I t h i n k  you need t o  b e  

p a r t  o f  t h a t  d i s c u s s i o n .  

MR. STEESE: We'l l  be  par t  of  i t ,  b u t  I 

t h i n k  t h e  way it was l e f t  i s  t h e y  needed t o  d e c i d e  

whether  w i r e  c e n t e r s  was okay w i t h  them as  opposed t o  

exchange b o u n d a r i e s .  

MS. JENNING-FADER: Excuse m e .  

MR. BELLINGER: Did you make  t h a t  o f f e r ?  

MR. STEESE: We made t h a t  o f f e r  b u t  t h e n  

t h e y  d i d n ' t  know and t h e y  w i l l  check back. 

MR. BELLINGER: Is t h a t  t h e  way you 
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understood it? 

MR. THAYER: No. I understood we were 

going to sit around and talk about it. 

MR. BELLINGER: Okay, let's say it's a 

conversation over what's agreeable. 

MR. STEESE: That's fine. 

MS. JENNING-FADER: Mana Fader for the 

Commission. 

I have a question -- I'm sorry, I should 

have raised this earlier, Steve. 

A minute ago when you were talking about 

things -- things you were recapping -- 

MR. STEESE: Yeah. 

MS. JENNING-FADER: Is it Exhibit 6 -- 

MR. STEESE: I'm sorry, it's Exhibit D to 

the SGAT. It is Exhibit 5 and Exhibit 6. The one 

that's incomplete is Exhibit 6. 

(Discussion off the record.) 

MR. STEESE: I think just to recap where 

we were on that second issue, we were to have an 

off-line discussion with AT&T and whoever else wants to 

join the discussion about what is meant by the 

extensive requests for plats that -- ones that would 

trigger a 60-day time frame rather than a ten-day time 

frame . 

r t  .- 
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MR. BELLINGER: Okay. 

MR. STEESE: The next issue that came up 

was regarding 10.8.2.5. AT&T had raised in their 

comments an issue about incorporating state and local 

laws in that section. We left that one for further 

legal discussion this afternoon and haven't gotten back 

to it yet. That would be discussion on the record. 

The fourth issue that came up was 

regarding AT&T's comments on Section 10.8.2.8;  it 

concerned their desire to obtain right-of-way 

agreements that U S West has with private property 

owners. We explained our position that we would not go 

along with that proposal and it appears that we've 

reached some sort of impasse on that one. 

(Pause. ) 

MR. STEESE: My learned co-counsel tells 

me that Mr. Wendling would like to talk about that one 

a little bit more this afternoon. 

That was kind of a sub-issue that AT&T 

raised, this morning, saying that they would like kind 

of a different process apparently to obtain 

right-of-way documents, a process different from the 

one spelled out in the SGAT or inquiry reviews and 

verification regarding poles, ducts, and right-of-way. 

We refuse to go along with making a 
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brand-new process solely for that and feel that the 

current process is sufficient. 

MS. DeCOOK: Just a clarification -- 

Becky DeCook, for the record. 

Steve, my understanding is that was 

pointed out that the inquiry review provision, I think, 

it was 10.8.4.3 was only for innerducts. 

MR. STEESE: I'm not there yet. 

MS. DeCOOK: Oh, okay. So you have a 

caveat, huh? 

MR. STEESE: Well, we were talking about 

your Section 10.8.2.8, not 10.8.4.3. When I get to 

10.8.4.3, I was going to bring that up. 

Then after that, Mana brought up an issue 

with regard to 10.8.4.3, what does, "may or may not 

include" mean and what does "as appropriate" mean? We 

tried to clarify that on the record, but we also did a 

take-away to fix that language and make it clearer that 

"may or may not include" refers to whether or not 

U S West has the information to provide; if it does, it 

will provide it. And "as appropriate" refers to the 

type of information that has been requested. If a CLEC 

has requested right-of-way information, the part of the 

list that refers to pole information is inapplicable. 

And "as appropriate" was not a reservation of 
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unilateral rights on behalf of U S West to decide what 

was appropriate and what wasn't. 

Then Mr. Thayer brought up that 10.8.4.3 

has in its title the word Innerduct, but yet seems to 

apply to things beyond innerduct. We said we'll take 

that one back and fix that o f f  line. 

And that was it, the end of session. 

McLeod pointed out that they were going 

to have something to talk about this afternoon 

regarding U S West's poles, ducts, and right-of-way 

field personnel. 

(Discussion off the record.) 

MR. BELLINGER: Mana? 

MS. JENNING-FADER: Mana Jennings-Fader 

for the Commission. 

I'm sorry, Steve, could you just clarify 

for me, are -- is U S West going to change the language 

of the SGAT as you discussed it just now in Section 

10.8.4.3 or is the discussion that you just gave today 

to be used to be the understanding of that language? 

MR. STEESE: I think it would be best for 

us to do some changing there. 

MS. JENNING-FADER: Okay, thank you. 

MR. STEESE: I think that would be fair. 

MS. JENNING-FADER: Thanks. 
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MR. BELLINGER: Did you have any other 

issues? 

MS. JENNING-FADER: No. I just wanted to 

get that straight. 

Thanks. 

MR. BELLINGER: Okay. Okay, where did we 

leave the issue over requests by a CLEC for your 

right-of-way contracts? 

MR. STEESE: With private property 

owners? 

MR. BELLINGER: Yes. 

MR. STEESE: My recollection is that we 

were at an impasse, but Mr. Wendling may have some good 

ideas to bring up. 

MR. SMITH: Go ahead. 

MR. WENDLING: Warren Wendling of staff. 

We did have a chance it to chat about 

this at lunch and I think this is what we came up with. 

If I'm understanding AT&T's position, they are pretty 

settled on what they have and U S West is, as well. So 

it would appear to us that this is an issue that would 

have to remain, quote, unresolved at the collaborative 

level; and, two, have to be documented within the 

report on this issue and escalated up the process as 

anticipated for resolution. 

a t  .. 
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That's about where we came to over here. 

MR. BELLINGER: Is that everybody's 

understanding. 

MR. THAYER: I would agree. 

MR. WENDLING: This would not be kicked 

to another workshop. 

MR. BELLINGER: So as a part of the 

record of this workshop, we would expect you to have 

some -- your legal positions, I guess, attached. 

MR. STEESE: I think some legal briefing 

would be appropriate. 

MR. BELLINGER: Okay. 

Yes? 

MR. NELSON: I'm not -- I'm sorry. This 

is Thor Nelson of the OCC. 

One of the issues that I thought we were 

going -- that staff was going to talk about over lunch 

was whether or not this issue was going to be taken up 

in this workshop or in other workshops; apparently the 

resolution is this workshop. 

The only concern I have about -- at this 

stage -- deciding that that issue is unresolvable is 

that in any event my office and maybe others haven't 

really had a chance to provide any comment or 

discussion on the record on that issue because it 

r t  ,. 
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wasn't part of the workshop, necessarily, before we 

came in -- came here yesterday. 

So if we are going to sort of close the 

evidentiary record or discussion on this issue, I would 

just like some opportunity to maybe provide some brief 

comment and maybe ask one or two questions before we 

did that and moved into whatever argumentative process 

or decision process we wanted to do afterwards. 

MS. FRIESEN: Hagood? 

MR. BELLINGER: All right. 

MS. FRIESEN: Letty Friesen for AT&T. 

AT&T would be willing to take it off line 

if U S West would to discuss it a little further and 

give OCC and some other folks an opportunity to discuss 

it before we decide that it's unresolved or 

unresolvable. 

MR. STEESE: Ms. Friesen, I'm always 

hopeful we can resolve things. 

Based on the discussion, though, I don't 

see us -- in fact, I'm very confident we will not come 

off our position that we won't provide information 

beyond what we already are about the private property 

owners. We feel that would be a pretty poor business 

decision on our behalf and people would deal with us as 

well. 
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So if there is some ideas you have about 

getting around that, we would be happy to meet; but if 

AT&T is firm in its position that we should be 

providing this information, then I don't see how we're 

going to get to it. 

MR. SMITH: Hagood? 

MS. JENNING-FADER: Mana Jennings-Fader 

for the Commission. 

Picking up on Thor's point, it strikes me 

that we have the two days later on in the month and in 

the intervening time that is between the end of this 

section of the workshop, these three days, and the 

picking up piece at the end of June, the parties who 

have firm positions -- and I hear that U S West and 

AT&T have very firm positions on this; they might 

provide something in writing for the parties so that -- 
so that individuals, organizations like OCC and staff 

that haven't spent a great deal of time focusing on 

this question -- issue may be able to ask questions 

about it or bring it up for discussion again in the 

later two days when we're a little more informed, 

generally speaking, about the issue and the positions 

of the parties. 

That's a recommendation or suggestion or 

25 whatever that word is. 
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MR. BELLINGER: Okay. 

MR. NELSON: I don't mean to be overly 

optimistic; but not having gone through this pain in 

other places, I still have some vestige of optimism 

left. 

MR. DIXON: The folly of youth. 

MR. NELSON: I actually have had a chance 

to have some brief discussions with AT&T. And having 

considered where U S West is coming from, I'm not 

convinced that there aren't other alternatives that -- 

that may be a possibility as far as resolving some 

elements of this dispute. I'm not convinced that the 

only answer is all or nothing as the two parties have 

sort of laid on the table. 

So I just -- I think there's at least 

some chance that I have ideas anyway. 

MR. STEESE: If you think there are 

possibilities -- then we're all ears. 

MR. BELLINGER: Okay. 

MR. LIPMAN: Richard Lipman for 

McLeodUSA. 

On this issue of the reduction of 

agreements between U S West and the private property 

owners, we -- McLeod has run into this issue a lot and 

I really don't feel that the record, as it exists now, 
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adequately lays the factual background on why it's 

important and how it comes into play in a CLEC trying 

to provide service. 

And I'll make my remarks brief, but I'll 

try to put the issue in a factual context from the 

point of view of a CLEC. When a CLEC comes to a new 

region, it's a huge capital investment; so in order to 

justify the investment, you try to get as much revenue 

as quickly as possible. 

The first stage of that is to do business 

and provide service to businesses. And that's usually 

the first thing you do. But then you want to branch 

into residential. The regulators want you to go into 

residential; and given that we've put the investment 

into plant, it pays to do that, too. But that, itself, 

is a capital expense. 

So when a CLEC is looking to branch into 

res, the first place it goes is the big apartment 

buildings and related places like college campuses and 

that kind of thing. 

Our experience, when we try to branch 

into res and go into the big apartment buildings, we 

have to problem signing up a lot of tenants. The 

tenants want us, we want them. The problem comes in, 

that in order to provide service to these tenants in 

cl! . 
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wire on the private side of the demark. So -- and 

unlike a free standing house, the customer we want to 

provision does not control the wires to get there; 

that's controlled by a third-party, an intermediary, 

the landlord, or more often the management company. 

NOW, they have these old agreements with 

U S West -- often 20 years old, sometimes recent -- 

when U S West was the only game in town, providing 

U S West with de facto control to the inside wire 

that's necessary. 

And you can look at the problem as you 

are looking at now in production of the documents 

between the landlord and U S West to the CLECs; but 

that's j u s t  a small part of the problem, a means to an 

end. The problem, looked at fairly as a whole, is 

access by CLECs to that inside wiring in order to 

provision those tenants who want us and who -- we want 

them. 

MR. BELLINGER: Let me -- 

MR. LIPMAN: Getting that document -- 

MR. BELLINGER: I don't want t o  

completely stop the discussion on this, but that -- 

aren't you really talking about the MDU issue? 

MR. LIPMAN: It is the MDU issue. 
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MR. BELLINGER: All right. 

MR. LIPMAN: But the issue of production 

of the document between the RBOC and the, quote, 

private property owner is a big piece of that puzzle; 

and it sort of doesn't make sense to take one out of 

context of the other. 

Now, it is true that the FCC is looking 

at this and has an open docket -- and U S West was 

right in that the FCC is experiencing some hesitation 

going forward; and U S West says, And therefore this 

Commission should also have hesitation. 

Well, one of the reasons the FCC is 

hesitating -- I don't say the only reason; but one of 

the reasons is they look at it as an issue of state 

law, which actually makes it more appropriate for this 

Commission to look at it, not less. The issue is being 

teed up in many places; but this is as an appropriate 

place to tee it up as any, especially in this context. 

The landlord, its management company, is 

a bottleneck standing between us provisioning customers 

who want us and we want t h e m .  It does go to access to 

rights-of-way and ducts and everything, because it is 

the essential right-of-way and duct. 

Now, U S West doesn't own it; but we 

would maintain that they control it. And getting this 
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document between U S West and the, quote, private 

landowner is an essential step -- it's not sufficient, 

but a step in getting access to this last hundred yards 

of right-of-way that is absolutely essential and 

standing in the way of CLECs providing res service, 

first to apartment buildings and then to -- then rest 
on a more broad area. 

MR. BELLINGER: Okay. 

Tom? 

MR. DIXON: Tom Dixon for WorldCom. 

I haven't really weighed into this, but I 

have one piece of information that I think is relevant 

to what Rick is talking about -- and AT&T. That is, if 

you go l o o k  at U S West's tariffs that have been 

approved by this Commission and look under the 

constructs section of the tariffs, you will find 

language that says: As a condition of obtaining 

service, you hereby agree to grant an easement or 

right-of-way. 

So this Commission has, in fact, approved 

tariffs that impact the private property rights of 

consumers. I believe those continue to be in 

U S West's tariffs under -- I'm working from memory, 

but I think it's Section IV of the network and exchange 

tariffs of U S West. But I can assure you, if you go 



130 

1 

2 

3 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7  

1 8  

1 9  

2 0  

2 1  

22 

2 3  

24 

25 

back, historically you will see language that requires 

the landowner -- or in the case of an MDU, the 

requirement to provide access as a condition of getting 

phone service. And that goes back to years ago; it's 

not a recent phenomena. 

As I say, I'm not absolutely confident 

it's that way now, because it may have been change in 

the last year or two; but, historically, those came as 

a result of tariffs approved by this Commission that 

mandated easements and rights-of-way from the private 

property owners. 

MR. BELLINGER: Okay. 

Did you have something else? 

MR. STEESE: Yes, I did. I mean, while 

we're adding to the record on this point, I think it's 

important for us to have an opportunity to respond to 

these new arguments. 

First of all, to McLeod's point, the FCC 

is holding off on this issue and is not -- they did 

mention that it could be a state law issue; but there 

were about 20 other reasons among the following that 

they are holding off on this: One is that they don't 

know that they have any jurisdiction over the matter or 

power over the matter. 

They also have -- they also have 
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questioned whether they have statutory authority over 

the matter. They have questioned whether they would be 

infringing improperly on the rights of property owners 

and the authority of other regulating jurisdictions, as 

Mr. Hickman -- as Mr. Lipman pointed out. And this is 

the one that really sticks, to me, the FCC is actually 

interested in whether this would be a taking. 

MR. BELLINGER: A what? 

MR. BECK: A taking. 

MR. STEESE: Under the Fifth Amendment of 

the Constitution. 

MR. BELLINGER: Right. 

MR. STEESE: But for the FCC to actually 

ask that question is a pretty bold statement. 

MR. DIXON: Of course they may have been 

prompted by some RBOCs. That is part of the mantra on 

about everything we have done in the Telecom Act of 

' 9 6 .  

MR. BECK: And they always listen to us. 

MR. DIXON: Sorry, that was Tom Dixon for 

those of you on the phone. 

MR. STEESE: And going to really the 

heart of the matter, nobody has tied this to 271 .  It 

says nothing with respect to 271, and that's why we're 

here. 

El? .. 
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Furthermore, I think the bottom line of 

Mr. Lipman's comments was they think we control 

something in those MDUs and they want it. 

Under the SGAT, we are clearly obligated, 

if we have some rights in that right-of-way that we can 

pass on to them, we have to give it to them. Section 

10.8.2.1 says: Subject to the provisions of this 

agreement, U S West agrees to issue the CLEC 

authorization for the CLEC to attach, operate, 

maintain, repair, and remove at its sole expense 

utilities on pole, innerduct, or right-of-way owned or 

controlled in whole or in part by U S West subject to 

orders placed by CLEC. Any and all rights granted to 

CLEC shall be subject to and subordinate to any future 

local, state, or federal requirements. 

So the point is essentially moot that 

McLeod raises; anything that we have that we are able 

to give to a third-party, we are required to give under 

10.8.2.1. 

MR. BELLINGER: Okay. 

MR. NELSON: Let me -- 

MR. STEESE: DO YOU still -- 

MR. DIXON: Are you withdrawing your 

recommendation, Thor. 

MR. NELSON: This is Thor Nelson. 
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I just want to make just a process 

clarification; and that is, I was semi-proceeding under 

the assumption that we would either sort of -- well, 

proceeding under the assumption that staff had that -- 

as Mana expressed, that they don't want to do this. 

I'm not sure you said you want to do this right now, 

but offered a later recommendation. I just wanted to 

know if the group has decided we're going to do this 

now or if we're going to do it later; because I can 

provide comment now or later at the pleasure of the 

group. But I just need to decide -- I mean, I don't 

want to jump in and offer a whole bunch of comment now 

if the decision is that we want to do this at some 

later time. 

My only issue in raising my comment was 

that I did not want to foreclose discussion at this 

point. 

MR. BELLINGER: Okay. 

Do you have a comment on that? 

MR. SMITH: This is so fascinating, it's 

hard for me to make a determination. 

Bruce Smith. 

I think Mana's suggestion made sense to 

me. 

MS. JENNING-FADER: Thank you. 

r? .. 
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MR. SMITH: On the one hand, it would 

appear -- at least seem obvious, notwithstanding your 

optimism, Thor, that this may indeed be an impasse as 

we have talked about those kind of things. 

It has recently arisen. We have time set 

aside for follow-on to this work workshop. I think 

Mana's suggestion was that if indeed it's an impasse, 

the time will come when the parties who are at impasse 

will need to document their position, if you will. 

That's a part of what we have to do to send it up the 

tape and to make a recommendation. 

So if parties could in fact put that 

together and distribute that to participants prior to 

the follow-on workshop that would give everybody else 

an opportunity to try to weigh in; but at least we 

would be enough ahead of the game that if it turns out 

to be an impasse at the follow-on workshop, we can put 

it on the table, see if there has been movement; and if 

not, deal with it a little more quickly. That would be 

my suggestion unless folks have another way they what 

went to attack this right now. 

MR. STEESE: U S West is amenable to that 

suggestion. 

MS. JENNING-FADER: I'm sorry, I can't 

hear you, Steve. 

I P  .. 
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MR. STEESE: U S West is amenable to that 

suggestion. 

MR. BELLINGER: Okay. So the parties 

will put together their positions? 

MR. THAYER: AT&T is amenable to that. 

MR. BELLINGER: You all agree to that? 

MR. DIXON: WorldCom agrees. 

MR. BELLINGER: WorldCom and AT&T? 

MS. DeCOOK: I just have a clarification. 

By writing it up, are you suggesting that it's going to 

go up for dispute resolution? 

MS. JENNING-FADER: (Shakes head.) 

MS. DeCOOK: That was my question. So 

we're essentially putting our positions on the record 

in a little bit more detail than they are today. 

MS. JENNING-FADER: That's my suggestion. 

I think that's also Bruce's. And then the view, then, 

would be not only is the record clearer about the 

various positions and the bases for those; but in 

addition, those of us who have not thought through this 

as -- perhaps in as much detail as we might have done, 
will have something to l ook  at and to think about and 

perhaps have some questions at the follow-on workshop. 

MS. DeCOOK: Thank you. 

MR. BELLINGER: Okay, Thor. 
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MR. NELSON: Um -- do you -- okay, I 

realize I should pause and check with my lawyer before 

I answer. 

MS. NORCROSS: He never does. 

MR. NELSON: She's trying to work on me. 

MR. WENDLING: Careful, 

MR. NELSON: The OCC has no objection to 

the process Mr. Smith outlined, just two sort of 

details that we would ask; and that is if -- if we have 

an additional date for filing what I might characterize 

as additional supplemental comments to this workshop, I 

would ask that those be due no earlier than June 21st, 

which would be six days before the next workshop, just 

to give us a little bit of time to put that together. 

Also, given the short time we have here, 

instead of trying to do replies, I would just recommend 

that maybe when we have the discussion at the follow-on 

workshop, that the parties be allowed to -- to offer 

comment on the positions of everybody else as we have 

seemed -- well, we have been reluctant to do that; so 

that doesn't mean it won't be a problem. But only 

structure at this point of this -- but only structure 

in one round of comments and then sort of allow for a 

more lengthy discussion at the follow-on workshop. 

MR. SMITH: Makes sense to me. 
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MR. BELLINGER: Tom Dixon? 

MR. DIXON: Yeah, this is Tom Dixon from 

WorldCom. 

I guess I'm having a little question 

about process here. We discussed a little earlier this 

impasse we reached on the internet work calling name 

database and talked about how we filed comments when 

the workshop was done. Here we're talking about filing 

comments before the follow-up workshop. And I want to 

be sure that's the process we want to use here and 

there's no point in doing that also with their other 

issue. 

MR. SMITH: Speak up, Mana. 

MS. JENNING-FADER: Mana Jennings-Fader. 

Tom, the reason that the staff made the 

suggestion is that we're trying to be sensitive to 

OCC's ever hopeful view that perhaps with additional 

input, a little more time to think about it, perhaps 

folks would not be as rigid in their positions as they 

appear to be now and there might be in some room for 

movement. Furthermore, we have the time -- this seems 

to be an issue where there is -- at least at present 

some hope, hazy though it may be, that there would be, 

you know, some movement. 

So that's basically -- I think that 
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distinguishes it from the -- from the database issue 

where I don't think talking about this from now until 

hell freezes over is going to change that. 

MR. DIXON: My only point I want to 

clarify, I wasn't misunderstanding, even though I 

agreed earlier this morning; that's what I wanted to be 

sure. 

MS. JENNING-FADER: Right. 

MR. NELSON: Tom -- this is Thor Nelson 

again -- the reason I'm requesting this opportunity to 

provide comment again -- I can't remember what the 

acronym is. 

MR. DIXON: ICNAM. 

MR. NELSON: ICNAM. On this issue, there 

isn't hardly anything in the record and the parties 

provided no comment on this and it wasn't even clear 

until we sort of got here today and started talking 

about this that this was necessarily going to come up 

in this context. So my interest, in part, is 

developing at least some factual predicate in the 

record upon which I can subsequently make a 

recommendation to the Commission. But my concern right 

now is that there is very little factual predicate in 

the record that I could base a recommendation on. It's 

all been in off-line discussions, by and large. 
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MR. DIXON: Thank you. 

MR. SMITH: Okay? 

MR. BELLINGER: Any further comment? 

MS. JENNING-FADER: Yes -- okay, Mana 

Jennings-Fader. 

I just would like to second Thor's 

suggestion that the filing date be for these additional 

remarks or supplemental would be -- what did you say 

the 21st of June or roughly -- 

MR. DIXON: The first day of summer. 

MS. JENNING-FADER: The summer solstice 

is good. Okay, that's fine -- or a week before -- 

excuse me, I'm -- I need to amend that; a week before 

the first day of the reconvening. 

MR. DIXON: Thor proposed the 21st; is 

that acceptable? 

MS. JENNING-FADER: I understand that and 

I'm amending it and saying the week before the 

reconvening; and that is consistent with the 

Commission's procedural order. 

MR. BELLINGER: DO YOU -- 

MR. DIXON: Just to translate -- this is 

Tom Dixon. 

I have a calendar, so I thought I would 

translate this to a real date. The next workshop 
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begins June 27th. So are you suggesting the 20th or 

19th. 

MS. JENNING-FADER: I'm suggesting a week 

before we reconvene for the continuation of this 

workshop. I'm stating it in that way, because I 

understand that there may be a problem with the dates 

as they are now set. And so I'm trying not to use a 

date certain, but rather a time period before the 

reconvening. 

MR. DIXON: I would suggest we do a date 

certain; and it's the 20th, which is the Tuesday before 

the next workshop which starts on a Tuesday. Does that 

work? 

MS. QUINTANA: The problem Mana's 

indicating is the facilitators may have a conflict with 

an Arizona meeting on the 27th, so we may need to 

change that date. 

MR. DIXON: I'm sorry, I misunderstood 

that. 

MS. QUINTANA: So instead of setting a 

date certain, until we have take chance to talk about 

the follow-on workshop days tomorrow, possibly we would 

like to say a week before the date of the following 

workshop. 

MR. DIXON: Is this one I missed and I 
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didn't know about it? 

MS. QUINTANA: No. 

MR. DIXON: I thought -- did I miss 

another thing going on, since I'm usually involved in 

those Arizona workshops? 

MR. BELLINGER: It's not a workshop. 

MR. DOHERTY: It's a tech meeting. 

MR. DIXON: I'm involved in those, too. 

MR. SMITH: Hagood. 

(Indicating.) 

MR. NICHOLS: This is Robert Nichols. 

I need to ask a question of clarification 

of this process. Is this time of submission for the 

parties who wish to submit -- AT&T and U S West -- who 

wish to submit further clarifications or, as I'm 

gathering from the way Thor was saying, an opportunity 

for -- or the opportunity for all parties to comment on 

this? I understood it was the first. 

MS. JENNING-FADER: And I thought it was 

the second. Anybody who wants to weigh in on this and 

hasn't done so -- but most particularly the articulated 

positions of U S West and AT&T -- could do so. 

MR. NICHOLS: Well -- this is Robert 

Nichols. 

The problem is, I thought your suggestion 
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was great because it gave us something to comment on; 

and if they come in at the same time, then I can't 

comment on it. 

MS. JENNING-FADER: Then I -- Mana 

Jennings-Fader. 

I'm sorry, Robert, we'll start again. I 

thought my suggestion was as follows -- and I think it 

mirrored Thor's, I could be wrong. First, that there 

be a date on which anybody but -- most particularly, we 

would encourage U S West and AT&T to file whatever they 

want to say about this issue. Then at the workshop, 

there would be oral discussion -- just discussion in 

general, no need for written reply, no need for further 

written comment. All other comments would come in 

during the course of the discussion during the 

workshop. Does that help at all? 

MR. NICHOLS: Um, this is Robert Nichols. 

That's fine; but I want -- I don't want 

to be subject to the criticism that we haven't written 

any comments because we intend at this point to wait to 

see what the dispute is before we make comments, which 

doesn't always deter everyone from commenting in the 

past, but that's the process I'm going to try to follow 

in this case. 

MR. WENDLING: Ready, fire, aim. 

rr . 
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MR. BELLINGER: Oh, any more? 

Go ahead. 

MR. WENDLING: Not on this issue, if this 

is finally resolved and everybody agrees to that. 

MR. BELLINGER: We have one more comment 

over here. 

MR. NELSON: I just need to say, I 

have -- let's see, I will live with Mana's week before, 

with the caveat being that that -- for my personal 

vacation purposes, it really can't be before the 20th; 

that is, if the resolution of our hearing for some 

unknown reason is that we're going to move the 27th and 

meet, instead, on the 26th and the 24th. Doing it a 

week before that is going to be a problem. 

MR. DOHERTY: No chance of that. 

MR. NELSON: If we're only going 

backwards, that's fine. 

MR. DIXON: You mean into the future. 

MR. BELLINGER: Into the future. 

MR. NELSON: Yes. If we're moving -- if 

the date is the 20th or later, I have no problem. 

MS. JENNING-FADER: That's what the date 

is or later. 

MR. BELLINGER: Any more on this? 

MR. SMITH: I hope not. 
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begins June 27th. So are you suggesting the 20th or 

19th. 

MS. JENNING-FADER: I'm suggesting a week 

before we reconvene for the continuation of this 

workshop. I'm stating it in that way, because I 

understand that there may be a problem with the dates 

as they are now set. And so  I'm trying not to use a 

date certain, but rather a time period before the 

reconvening. 

MR. DIXON: I would suggest we do a date 

certain; and it's the 20th, which is the Tuesday before 

the next workshop which starts on a Tuesday. Does that 

work? 

MS. QUINTANA: The problem Mana's 

indicating is the facilitators may have a conflict with 

an Arizona meeting on the 27th, so we may need to 

change that date. 

MR. DIXON: I'm sorry, I misunderstood 

that. 

MS. QUINTANA: So instead of setting a 

date certain, until we have take chance to talk about 

the follow-on workshop days tomorrow, possibly we would 

like to say a week before the date of the following 

workshop. 

MR. DIXON: Is this one I missed and I 
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REPORTER'S TRANSCRIPT, JUNE 29, 2000 

- _ _ - - - - - - - - _ _ - _ - _ _ _ _ - - - - - - - - -  

IN THE MATTER OF THE INVESTIGATION INTO U S WEST 

COMMUNICATIONS, INC.'S COMPLIANCE WITH SECTION 271(C) 

OF THE TELECOMMUNICATIONS ACT OF 1996. 

_ _ _ _ - _ _ - - _ - _ _ _ _ - _ - _ _ - - - - - - - - -  

PURSUANT TO NOTICE to all parties of 

interest, the above-entitled workshop came on for hearing 

on June 29, 2000, at 8:50 a.m., at 1580 Logan, Suite 610, 

Denver, Colorado, 80203, before Facilitators Hagood 

Bellinger and Phillip Doherty; said proceedings having 

been reported in shorthand by James L. Midyett and Harriet 

S .  Weisenthal, Certified Shorthand Reporters in and €or 

the state of Colorado. 

Whereupon, the following proceedings were 

had : 
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WorldCom. Reference was made t o  t h e  E x h i b i t  4 3  language,  

and Mr. Thayer s a i d  t h a t ' s  okay, f o r  purposes  of  1 0 . 8 . 2 . 4 .  

So, a r e  w e  s a y i n g  10.8.2.4 i s  okay f o r  b o t h  i s s u e s  3-1 and 

3-2 , t h e n ?  

MR. THAYER: Yes. 

MR. D I X O N :  We're n o t  t a l k i n g  about  43, 

t h e n ,  f o r  t h a t ?  

MR. THAYER: No. 

MR. BELLINGER: Also okay w i t h  WorldCom. 

MR. FREEBERG: Next i n  l i n e  i s  3-3, and, I 

t h i n k ,  3-4. Again, I t h i n k  t h e  two agenda i t e m s  a r e  

c l o s e l y  r e l a t e d .  And i n  response  t o  3-3 -- i n  f a c t ,  t h e  

language t h a t  w e  j u s t  d i s c u s s e d  t h a t  i s  E x h i b i t  43 was 

i n t e n d e d  t o  be r e s p o n s i v e  t o  Agenda I t e m  3-3. W e  c o u l d  -- 
a l s o  i n  t h e  Agenda I t e m  3-3, it r e f e r s  t o  1 0 . 8 . 2 . 8 ,  which 

i s  on page 173 of t h e  SGAT, E x h i b i t  39. And i n  1 0 . 8 . 2 . 8 ,  

t h e r e  i s  a r e f e r e n c e  t o  a n o t h e r  s e c t i o n  of t h e  SGAT. W e  

could  add t h a t  r e f e r e n c e  t o  d i r ec t  t h e  r e a d e r  t o  

1 0 . 8 . 4 . 1 . 3 ,  t o  be more s p e c i f i c ,  s i n c e ,  i n  e f f e c t ,  

10 .8 .2 .8  d i s c u s s e s  rights-of-way, p r i m a r i l y .  And 10 .8 .4  

i s n ' t  s p e c i f i c  t o  r ights-of-way,  whereas 1 0 . 8 . 4 . 1 . 3  would 

be s p e c i f i c  t o  r ights-of-way.  

MR. BELLINGER: Could you g i v e  m e  t h o s e  

paragraphs  a g a i n ?  

MR. FREEBERG: Yes. Agenda I t e m  3-3. 
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MR. BELLINGER: Okay. 

MR. FREEBERG: U S West's proposed 

resolution of that was the language that was volunteered 

as Exhibit 43. 

MR. BELLINGER: Right. 

MR. FREEBERG: And that exhibit is new 

language for Section 10.8.4.1.3. That new language could 

be referenced in 10.8.2.8, so that the reader understands 

that 10.8.2.8 and 10.8.4.1.3 are related. 

MR. SMITH: So, would you just change what's 

on page 173 to add the additional numbers that you are 

showing there for reference to page 6? 

MR. FREEBERG: That's the proposal, yes. 

MR. BELLINGER: Okay. 

MR. THAYER: Rick Thayer, AT&T. One of the 

questions I have to 10.8.4.1.3 is this. Obviously at 

least one could interpret this as just applying strictly 

to an agreement that was exclusively or solely a 

right-of-way agreement. And as we have brought up in 

other workshops, there is a concern that the terms and 

conditions of a number of agreements, that, at least, we 

have seen, that U S West has with building owners, do not 

include -- will include greater language than just 

right-of-way. And I would be interested in what 

U S West's interpretation of this would be. If 
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right-of-way was merely an embedded term within a broader 

agreement, would that mean that U S West would provide us 

that broader agreement, or would you argue that, since it 

was not exclusively right-of-way, you had no obligation to 

do so. 

MR. BECK: Rick, are you referring to the 

documents that you provided us previously? 

MR. THAYER: Yes. 

MR. BECK: It's our view that those don't 

have any right-of-way in them, or easements, so that those 

would not be covered. 

MR. THAYER: Okay. 

MS. FRIESEN: Just a minute. Before we go 

on, let me note, for the record, that AT&T has introduced 

two sample agreements. The first agreement is 1-AT&T-58. 

It is entitled "Telephone License Agreement." The second 

example is 1-AT&T-59, entitled "Agreement for New 

Multi-Tenant Residential Properties." It, again, is 

another sample. And those are the agreements to which 

Mr. Beck and Mr. Thayer are now referring. 

MR. THAYER: Okay. And, Steve, to your 

point, I think this is exactly what the problem is. You 

would interpret that neither of these agreements has any 

language which addresses right-of way. We would look at 

these as having acceded to U S West certain rights by its 
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owner that would de facto basically be sort of easement 

right-of-way. In that context, I would point, in Exhibit 

59, to Section 44.5, in which -- 

MR. BECK: Sorry. What page is that? 

MR. THAYER: There's no page. It's like the 

third page of Exhibit 59. 

MR. BECK: Section what? 

MR. THAYER: 4.5. "Provide all necessary 

and adequate termination space and reusable supporting 

structures for telephone cable wire within the building 

and on the private property, quote, as required in state 

and local tariffs. I' 

I believe, as Mr. Dixon pointed out in the 

last workshop, the U S West tariffs have, if you will, 

automatic right-of-way acceding to any -- to U S West by 

any owner that requests service by U S West, so we would 

interpret that clause as, in fact, representing a 

right-of-way grant, and thus this agreement would be 

applicable to being produced. 

MR. BECK: I don't think that those two 

things that you equated really belong together. I think 

that what comes from the tariff is a right for U S West to 

go from the street to the building. And what you have 

pointed out, from 4.5, has to do with inside wire and 

things inside the building. And I don't see these 
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easements or rights-of-way in there. 

MR. THAYER: I guess -- see, that would be 

the problem. We would see "adequate termination space" as 

not being inside wire, or the term, "reusable supporting 

structures" as being inside wire. 

MR. STEESE: Chuck Steese for U S West. We 

have been talking about this issue at some length the last 

time. And there were comments -- I mean, the question 
here, is, should we be required to give over private 

agreements with landlords. There's been a number of 

comments from not only u s  and AT&T, but the Office of 

Consumer Counsel on this score as well. 

And when you look at what the FCC is doing 

here, and what the net effect is, this is the real 

problem. I mean, when a landowner strikes a deal with us, 

and you can look at it from any number of contexts. It 

doesn't have to be in the context of a multi-tenant 

building. It can be a farmer's field, where all you are 

getting is access to conduits to short-circuit around 

their 500 acres and you go across rather than around. And 

what the landowner is doing is striking a deal with you, 

and, I mean, I am putting this back in Checklist Item 3 

context, is this the poles, duct, conduit, right-of-way. 

This is, and they can strike a deal with you. For a 

price, you can get access to that. 
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And the question is, does this commission 

have jurisdiction? Is the FCC dealing with this issue 

with private landowners? Is the private landowner even 

something we want to deal with in this 271 docket at all? 

And all of those questions, we think, are no. I mean, we 

don't need to deal with this because the FCC, in all 

likelihood, through their NPRM, is going to give us some 

guidance here on how to deal with the private landowner 

situation. 

MR. BELLINGER: Okay. Thor. 

MR. NELSON: Before I get, maybe, to the 

substance of this issue, I am a little confused on where 

we are procedurally. I was sort o f  guessing, and I could 

be wrong here, that the issue that the parties provided 

supplemental comment on -- and they were, as Mr. Steese 

represented, U S West, AT&T and my office -- is Issue 3-4 

on our agenda, which -- and I guess my confusion is that, 

is U S West offering 1-U S West-43 in response to that 

issue, or for some reason, I thought the 1-43 was in 

response to the issue 3-3 on our list and not this broader 

issue that Mr. Steese is now referring to. 

I could be very confused about that. And so 

I am just wanting to get clarification from U S West, what 

issues they think their language is intending to amend, 

and are we actually getting to the broader issue at that 
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point in time? 

MR. FREEBERG: I can't separate the two. I 

was taking them in tandem. 

MR. NELSON: So, am I correct that your 

response to the comments of AT&T, and the OCC proposed -- 

is that the SGAT, as is, and the language you proposed on 

Exhibit 43 is adequate, right? 

MR. FREEBERG: Tends to relate to 3-3 and 

3-4. 

MR. NELSON: Okay. That answers my 

procedural issues. I have all sorts of substantive stuff, 

when we get to that point. 

MR. THAYER: Couple of things. One, to 

Mr. Nelson's question, I think the position that the 

language in 43 responds to 10.8.2.8 may well be accurate. 

I am not still clear whether it responds to 10.8.4.3. And 

I must confess, I am a little confused as to what that 

issue is, in any event. 

MR. FREEBERG: I believe -- Tom Freeberg for 

U S West -- that within what was 10.8.4.3 was a bit of 

language we discussed in the last workshop. It is about 

halfway down in what was 10.8.4.3. If you go to that in 

the SGAT, page 179. 

MR. THAYER: I believe -- this is Rick 

Thayer, AT&T. I believe that Ms. Jennings-Fader had that 
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issue; that she had discussed and wanted clarification for 

that. It would be, I guess, Mr. Freeberg -- we’re saying 

the language that starts, “AS applicable, depending on 

whether the request is for poles, ducts and 

rights-of-way , . . If  

MR. FREEBERG: Especially the following 

language. That is the following language which reads, “A 

review of public and internal right-of-way records for 

restrictions and to identify to the CLEC what additional 

right-of-way permission is required and from whom.“ 

MR. BELLINGER: I am sorry. Could you tell 

me what you are reading. 

MR. FREEBERG: I am reading from 10.8.4.2; 

however, it was, in our last workshop, it would have been 

No. 10.8.4.3. 

MR. BELLINGER: Just where are you reading 

from right now? 10.8.4.2 on page 179? 

MR. FREEBERG: 179. I am in the middle of 

the section, beginning with, “A review of public and 

internal. . . Ir  

MR. BELLINGER: Okay. 

MR. FREEBERG: Nine lines down, I believe. 

The language that U S West is proposing at 10.8.4.1.3 

could effectively replace this language. This language is 

in the verification section, probably belongs in the 



137 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3  

24 

25 

inquiry section. 10.8.1.4.3 is the inquiry. 

MR. THAYER: Mr. Freeberg, isn't that for 

just right-of-way, and the section you are citing is a 

little bit broader. So it could not be completely 

replaceable. 

MR. FREEBERG: Our expectation is field 

verification for rights-of-way requests would not be 

necessary. I don't know what you think of that, but 

inquiries, certainly, but not field verification on a 

right-of-way request. 

MR. BECK: When we went back -- a little 
clarification might be helpful. When we went back and 

talked to our people about access to right-of-way, we were 

educated to the fact that right-of-way is very different 

from poles and ducts. Poles and ducts are physical 

assets. If there is spare room, it's pretty easy to, say, 

just, you know, sell to it the CLEC who requests it. On 

the other hand, a right-of-way is a legal right, and it's 

generally granted only to the person who bought it, or to 

whom it was granted to. So, it's very different to say 

you can have access to a right-of-way as opposed to a 

spare conduit or spare interducts, or what have you, which 

is a physical asset as opposed to a legal right. 

So that led us to the -- and, well, then, 

there's another distinction or another thing that that 
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leads to, which is you really don't do a verification for 

rights-of-way because the reason you do a verification, 

generally, is to go out and look and see if it's there. 

You can't go out and look and see a legal right, 

generally. So, you can go out and look at a pole run, you 

know, the poles are there. You can go out and look -- 

take the water out of a manhole and figure out whether 

there's spare interduct in there. But when you go and 

l o o k  at some land, you just can't figure out if there's 

rights-of-way or not. It's done by paper and it's done in 

the courthouse. And that is, you know, for that reason, 

there's really no verification needed. 

What needs to be done is to give you an 

inquiry review which provides you with right-of-way 

agreements or easements that we have, or licenses. And 

then it's up to you to go from there and do a title 

search, see if there are other prior easements and things 

like that. 

MR. THAYER: Rick Thayer, AT&T. I don't 

necessarily agree, because the way the language is 

drafted, what you are really saying is that 10.8.4.2, the 

new .2 should not even have a right-of-way in it at all, 

since field verification is not applicable to 

right-of-way. So the, at least the language as proposed 

isn't clear, because you have included the concept of 
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no, that's not an applicable concept. 

MR. BECK: I do think that needs to be 

removed. And another thing that was pointed out to us was 

that the language that we proposed initially, that we 

would identify what additional right-of-way permission is 

required to the CLEC and from whom, is really a legal 

opinion. That is -- shouldn't be rendered by us on behalf 

of the CLEC, but rather should be something that the CLEC 

determines on their own, after doing a title search. 

MR. BELLINGER: So, you were proposing to 

remove right-of-way from this paragraph? 

MR. BECK: Yes. 

MR. THAYER: You are deleting your original 

proposed language? 

MR. BECK: Part of it. The right-of-way 

aspects of it. It didn't all pertain to right-of-way. 

MR. THAYER: Steve, what you are saying, 

then, is that at least where at one time we started with, 

that you would provide us with additional right-of-way, 

permission is required and from whom, you are now removing 

that offer, if you will. 

MS. FRIESEN: You are telling us to go do a 

title search. 

25 MR. BECK: We provide you with our easement. 
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From there, it's really your legal opinion to render, not 

ours. 

MS. FRIESEN: If you have a right-of-way 

agreement with an MDU owner, will you give us the 

agreement and then we'll go do an additional title search. 

Is that what you are saying, or you are saying -- well, 

what are you saying? 

MR. BECK: If it is truly a right-of-way 

agreement -- we have, obviously, a difference of opinion 

of what a right-of-way agreement is, but, yes, whatever we 

have as far as the easements and records, some of them are 

very old, some of them don't have -- but if we have it, 

we'll be happy to provide it to you. But, typically, MDU 

agreements don't constitute a right-of-way agreement, from 

our perspective, just so we're clear on that. 

And the other thing is, you know, the 

easement that we give you may have somebody on it who 

doesn't own the property anymore. It isn't really that 

useful for you, unless you go do a title search, find out 

who still owns the building, if it's the same person or 

somebody who's a different person, we don't have those 

records. So that's something that really is a legal task, 

that usually is done for a client on behalf of the lawyer 

and which, obviously, is improper for U S West to be doing 

that on behalf of the CLEC. 
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MR. BELLINGER: Okay. Thor. 

MR. NELSON: This is Thor Nelson at the OCC. 

I guess now I am really confused. When we had the last 

workshop, what U S West was proposing, if I was 

understanding it correctly, was we won't give you the 

right-of-way agreement, and at that point we weren't 

distinguishing between what you're calling the 

right-of-way agreement, which you are now calling another 

agreement, but we will tell you, at least, who the person 

you have to qo talk to is, which is what this with or f r o m  

whom is, and that was what U S West felt would -- was 

their -- I remember you saying to us may be above and 

beyond our legal requirements. This is what we're doing, 

to be nice about this. 

Now, then, we come back and this, the from 

whom, and now the from whom is off the table. We're no 

longer being nice about the from whom. 

MR. BECK: We don't know. If we knew we 

would tell you. 

MR. NELSON: At this point, let's go to the 

multi -- the MDU issue. As I understand it, at the last 

workshop you were saying we will tell you who the building 

owner is with whom we have an agreement. We will not, 

however, give you the agreement. As I understand what you 

are saying today, if I am right, we will not even tell you 
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with whom we have an agreement or that such an agreement 

exists. All we will give you is, if there is a document 

that is labelled the right-of-way -- 

MR. BECK: That's not what we're saying. 

MR. NELSON: Okay. 

MR. BECK: This does not have a right-of-way 

or easement on it. 

MR. BELLINGER: What is that you picked up? 

MR. NELSON: Let me try it this way. What 

documents do you have that you are disclosing? 

MR. BECK: Easements, licenses. 

MR. NELSON: Did you have an example of 

something that's an example of something that's not in a 

contract? 

MR. BECK: I don't have any with me, no. 

MR. NELSON: Okay. 

MR. BECK: It's what I filed at the 

courthouse. It says, I have the right to go, you know, so 

and so granted the right to the other person to go on 

their lands for this purpose. 

MR. NELSON: Do you have -- 

MR. BELLINGER: Just clarification. You are 

agreeing to provide that? 

MR. BECK: Yes. 

MR. NELSON: Okay. But what you said, as a 
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practice, those are not included in any of those multiple 

dwelling unit contexts? 

MR. BECK: No, typically not. 

MR. NELSON: Okay. So these are -- 

MR. BECK: As has come out in most other 

workshops. Thor, the MDU issue is mostly a sublet issue 

and it's not a right-of-way issue. The issue that FCC is 

taking up in its NPRM are outside of 271 completely, which 

are also some of the issues we have been talking about 

here, such as some nondiscrimination requirements, and 

should there be one on the ILEC or on the landowner. 

Those are not two separate 271 issues. They are certainly 

not checklisted items. 

MR. NELSON: Let me ask you this: Do you 

have a definition of what you think right-of-way agreement 

is in the SGAT? 

MR. BECK: Not in the SGAT. 

MR. NELSON: If you were to add such a 

definition, what might it look like, just so I can be 

clear of what you are thinking a right-of-way agreement is 

and what it isn't. What I am hearing AT&T say, then, you 

have contracts that are the functional equivalent, j u s t  

not entitled a right-of-way agreement. I am trying to 

figure out what your perspective is. 

MR. BECK: We're saying we don't have to use 
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the magic word. It does have to be functionally an 

easement in order for it to qualify for right-of-way or 

Checklist Item 3 treatment. MDUs do not satisfy -- I 

haven't had a lot of time to look at this issue, but I 

did -- I was a poor law student. I didn't have Black's 

Law Dictionary, but I have another one. 

Right-of-way and easements are essentially 

synonyms for one another, as far as I understand it. And 

this defines an easement as easement on a piece of land is 

the right of a specific nonowner, such as a next-door 

neighbor, the government, or the general public, to use 

part of the land in a particular way. This right usually 

stays with the land until it's sold. Typically an 

easement is the right of the owner with a piece of land 

with no street front use to use a specific strip of 

another piece of land to reach the street, or the right of 

the city to run a sewer line across a specific strip of an 

owner's land. 

Now, that type of easement does come to us 

sometimes in the Option 3 tariff, which we take wire and 

put it through the MDU owner's outside grounds. That is 

true. But it's -- I think what 4.5 is referring t o  is 

mostly inside property that belongs to the landowner. And 

it is not, as we understand it, an easement. 

MR. NELSON: Okay. I am sorry. Can you 
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give that to me one more time? 4.5 is not an easement 

because why? 

MR. BECK: Because it isn't what is granted 

to us as far as -- 
MR. BELLINGER: What page is 4.5? 

MR. NELSON: We're looking -- it's AT&T's 

Exhibit 59, which is the paragraph that Mr. Thayer 

identified as, in his mind, the functional equivalent of 

an easement or right-of-way, which Mr. Beck is 

articulating about. 

MR. BELLINGER: Okay. 

MR. BECK: 4.5 does not dedicate this to our 

use, as I understand it. What's kind of interesting, 

also, about the inherent nature of easements, as I 

understand it, they are specific for the nonlandowner who 

is granted the easement, such that I don't think when 

Congress wrote this statute, they really thought about 

this very carefully. There isn't a way -- which isn't 
uncommon. There is no way for us, even when we have an 

easement, to convey it to third parties, unless that's 

clearly given -- that right is clearly given to us. 

Take Chuck's example of the farmer who has a 

500-acre farm, and we need to go straight through it to 

save some money, instead of going all of the way around 

it, and we bargain for an easement from him. If we get 
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that easement from him, we have negotiated with him, he's 

negotiated with us, in order to give us the right to go on 

his property and either put a pole line in or put in some 

underground conduit. He did not make us pay for the 

ability to give that to CLEC 1, 2 and 3. He wanted to 

have CLEC 1 and 2 and 3 also come and negotiate with him 

and pay for that easement, if they wanted access to it. 

So, it's kind of an odd section, because 

this aspect of Section 224 doesn't really seem to go 

anywhere, because it's kind of inconceivable when you 

actually have the ability to convey that to a third party. 

MS. FADER: Mana Jennings-Fader for the 

commission. The aspect of easements, parenthetically, as 

to which I know about, which I know virtually nothing, but 

the aspect of easements with respect to their 

transferability or the ability of the holder of the 

easement to convey a portion of that easement to a third 

party, it seems to me that, at least for the easements 

which U S West acquired, prior to 1995 or 1996, depending 

on whether you are looking at state or federal law, would, 

of necessity, not have included within the contemplation 

of the parties access by any third person because there 

was no legal rights of any third person, there was no 

Competitive Local Exchange Carrier concept. 

So, to the extent that, at least from my 
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perspective, just thinking about it, it seems sort of -- 

it seemed peculiar to me f o r  U S West, to the extent it 

negotiated at all, to have negotiated the right of 

competitors to have access to something when at the time 

U S West had, by law, had no competitors. So, could you 

discuss this a little bit? 

MR. BECK: I think Section 224 is much older 

than '96 that imposed this obligation on us. The act just 

came and said, everybody, everyone, every LEC has to do 

it, not just ILECs. And so,  I think that the possibility 

of a power company or cable company wanting to use our 

rights-of-way was there, not a competitor, though you are 

right. 

MS. FADER: I f  I might, then, in those 

years, between date X, whenever it was, and the years that 

the concept of a Competitive Local Exchange Carrier came 

into existence, what did U S West do in its negotiations 

or discussions with landowners with respect to 

incorporating into documents, which you all believe to be 

easements, or evidence of easements, what do you do to 

ensure the rights of third parties or your ability to 

comply with the law to allow the third parties access to 

the easement? 

MR. BECK: The law only says where we have 

ownership or control sufficient to do so, we must convey 
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it. 

MS. FADER: I don't think that really 

answers my question, because it seems to me that the 

question is, is the easement sufficient ownership or 

control. It's not ownership and control. It's either. 

So, it's, for our purposes, an easement we'll discuss is 

the lower level of control as opposed to the higher level 

of ownership. So, if you are talking about control of an 

area for the purpose of, for instance, maintenance or 

purpose of running the lines or whatever, to the extent 

that U S West had control through the easement, in order 

to lay the conduit or whatever you are doing, what did you 

do to ensure the ability of third parties to be able to 

use that area of U S West's control? 

MR. BECK: Well, again, I think I answered 

your question, Mana. I think it is the answer. This 

statute says, if you don't have sufficient ownership or 

control, not to lay the wire yourself, but to give that to 

a third party. We don't have generally sufficient 

ownership or control of the right-of-way, by its very 

nature, to convey it to a third party, because -- and that 

makes sense, if you think about it, from the landowner's 

point of view. Again, the landowner when they bargain to 

give us an easement, then they are giving us an easement, 

not every other CLEC that may want to come in and use that 
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easement. They are charging us a price in common for 

that, and not a price that would include giving us the 

right to give that right-of-way, at a price, to other 

CLECs. 

MS. FADER: D o  you think that U S West would 

have gotten the same price for the easements if the 

landowner had known that there were other organizations 

willing to bid for that same access? Would U S West have 

received whatever the price is, or would the market have 

driven the value of the commodity, i.e., the easement up? 

MR. BECK: I have no idea. That's a 

conjectural, factual question. 

MR. FREEBERG: I would volunteer, simply -- 
MR. BELLINGER: Wait a minute. I called on 

Thor. 

MR. NELSON: I guess I am a little bit 

troubled, only because it seems like, from my perspective 

anyway, relative to where I thought U S West was sort of 

going, it appears now that we're done, having looked at 

all of the arguments as to why you should go farther, you 

decided to go backwards. It's a bit confusing to me why 

we have a statute which says that, as part of the process 

of granting access to right-of-way, it now appears to be 

U S West argues that no such things exist. We have no 

right-of-way such that we can give up access to; 
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therefore, those words that appear in federal law are 

without meaning because they define a state of thing that 

doesn't happen. 

And I just, I mean, I would like to 

attribute a little more sense to Congress than maybe you 

are willing to, Mr. Beck. And think that maybe they did, 

in fact, meant -- they were doing something. Now, I am 

just putting aside even now the issue of whether an 

agreement is or is not a right-of-way agreement, based on 

whether it says that or not. I think, at a minimum, it 

seems troubling to me that U S West now appears to be 

saying that this portion of this requirement is, in 

essence, moot, because there is no such thing. That is 

there no state of the world where U S West has sufficient 

ownership or control such that they can bequeath some 

portion of that, or access to that, to a competitor. 

So I am -- I don't know. Let me stop there. 

But it's just, I am not sure where we're going with this, 

in the sense of trying to reach a negotiation, where we 

seem to be moving farther apart rather than closer 

together every time we meet. 

MR. BECK: May I respond to that? 

MR. BELLINGER: Okay. 

MR. BECK: Your point is well-taken, Thor, 

about backtracking. And we, as a general matter, 
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obviously, hate to do something like that, but the fact is 

we didn't fully understand the issue when we were dealing 

with it before. As Mana points out, it is a fairly 

specialized area. We got quite a number of people 

together to try and explain this to us, and it just wasn't 

something that we fully understood before. And the fact 

is this kind of thing happens. Look at the licensing 

issue. We thought we were closed and it's back. It's 

bigger than ever. It happens to us too, if it makes you 

feel any better. 

And as far as the issue of whether the 

statute has meaningless portions of it, I probably 

misspoke on that. It is possible for us to get an 

easement that allows us to convey it to third parties, but 

we have, in practice, never gotten one, that I am aware 

of. And you know, it's not that the statute is moot. It 

could exist. We just don't have it, as far as I know. 

MR. NELSON: Would you expect U S West to be 

acquiring any such easements in the future? 

MR. BECK: I am not sure why they would. 

MR. NELSON: That's my point. The exercise 

of those two things have rendered that entire portion of 

the statute moot. 

MR. BECK: Thor, it's not entirely up to us. 

You know, the Colorado Department of Transportation grants 
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us many of our easements. If they decided to say, 

U S West, you got that easement, you can convey it to 

CLECs, then this would be moot. It's not our doing. 

MR. NELSON: Does U S West -- and this is 
maybe a factual question, so I will address this to the 

factual people. Does U S West share easements that it 

owns with power companies today? Is there a U S West pole 

out there in existence that also runs power lines? 

MR. FREEBERG: There were two questions 

there, or one. Poles, I can imagine poles support both 

power lines and telephone cable. 

MR. NELSON: For some poles, do you have 

easements? 

MR. FREEBERG: Yes. 

MR. NELSON: So, at this level, you have 

easements that, notwithstanding Mr. Beck's understanding 

of what an easement gives you a right to do, you have an 

easement where you have placed facilities, where you have 

also allowed Public Service Company of Colorado to place 

electrical lines. I am trying to figure out what the 

distinction is between -- 

MR. FREEBERG: If a CLEC chose to attach the 

cable to a pole, alongside ours, that would be addressed 

in the pole section of the SGAT. 

MR. BELLINGER: And it would be allowed. 

. 
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MR. FREEBERG: And it would be allowed. 

MR. BECK: The other thing, too, Thor, 

there's nothing that prevents CDOT from granting the power 

company and us two easements on the same piece of land. 

It doesn't mean that we can convey it to the power 

companies. CDOT conveyed it to the power companies. 

MR. NELSON: IS that what actually happens? 

MR. BECK: Usually, yeah, when there's 

concurrent easements. 

MR. BELLINGER: Okay. 

MR. FREEBERG: The question may have been 

asked by Mana earlier. I just want to volunteer that it 

seems to me that when it comes to, is competition healthy 

here in Colorado, this may be the healthiest of areas. 

And, in my testimony, on the second page of my rebuttal 

affidavit, I said that, as of January of this year, eight 

CLECs were serving over 17,000 multiple dwelling units 

here. So the point being the effect of contracts like 

1-AT&T-59 has not been to eliminate, certainly, the health 

of the competition in this segment of the market, it seems 

to me. 

MR. STEESE: The other point is, too -- 

Chuck Steese for U S West. When you are looking at an MDU 

situation, you know who the owner is. You can walk up and 

talk to him. You just go right up and knock and you can 
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talk. I mean, the situation is a different one where you 

are running over miles or across different places where 

you don't know who the end-users are. So, when you are 

talking about MDUs, and trying to assess who to talk to to 

get access, just -- 

MS. FADER: Mana Jennings-Fader. I think, 

at least from my perspective, I was more concerned about 

the more generic question, not the specific multiple 

dwelling unit situation, but more the situation that had 

been -- Mr. Beck discussed before, about an easement of 

some years, where the ownership, perhaps, has changed 

since the easement was originally granted. The concept of 

them having to follow the title to make sure that the 

easement has been -- has run to whoever the current owner 

is, identifying the current owner, and then, at that 

point, beginning the negotiations with respect to the 

acquiring an additional easement, for example, which I 

think is the issue that AT&T was raising. 

So, I was more addressing that concept, that 

more general concept as opposed to the specific where I 

think I do agree with you very muchr Chuck, that if it's a 

big unit right there in front of your you probably can 

figure out really quickly who the owner is, or at least 

the management company, right? Thanks. 

MR. BELLINGER: Okay. So, where are we with 

r* .. 
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the issue? 

MS. DeCOOK: Sounds like an impasse to me. 

MS. FRIESEN: Impasse. 

MR. BELLINGER: What are you asking for, I 

guess. I would like for you to clarify that again, in 

light of the discussion. 

MR. THAYER: What AT&T would like, that if 

there is an agreement that exists which arguably cedes to 

U S West either control directly or indirectly, of a 

right-of-way, that agreement be provided to AT&T, because 

the problem is that the degree of control in the whole 

body of agreement can be such that, while there is no 

direct control necessarily, in the context of the 

agreement, they really do control the right-of-way, and 

U S West should provide it to AT&T. 

MS. FRIESEN: Just for clarification, we 

want that in the SGAT language, that all CLECs would get 

these private contracts, if they contain rights-of-way. 

Recognizing now, I guess, according to Steve, there is no 

such thing as a right-of-way. 

MR. BECK: That's not what I said. 

MS. FRIESEN: Nevertheless. 

MR. BECK: I think that's an unfair 

mischaracterization of what I said. May I suggest Mr. 

Thayer's suggestion -- I don't want to belabor the point. 
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I think I want to point out that we have a problem here. 

He says, if some agreement cedes a control, directly or 

indirectly, a right-of-way, to U S West, we should have to 

convey it to the CLEC. That misses the point. And it 

misses the point of the statute, which says if you have 

sufficient ownership or control to do so, you must grant 

that access. If we control the right-of-way, our 

right-of-way, that's very different from having the -- and 

to take that right-of-way and go to the third party and 

say, pay me, and I will let you go onto here too. You 

don't have to worry about the landowner. 

MR. BELLINGER: So, what I am hearing you 

say, you don't have any right-of-way that you control? 

MR. BECK: Not that we're aware of, when I 

have been talking to the people in the field. We have 

right-of-way that we control, but not in the sense we can 

convey it to the third party. 

MR. BELLINGER: You don't agree with that. 

MR. THAYER: I think the very purpose of the 

statute recognizes that the bargaining position and the 

history of the ILECs was such that to create a level 

playing field, if they had exercised control that was 

either direct or indirect, they recognize that the 

de facto control could exist and those agreements needed 

to be provided to CLECs in order to establish the 
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competitive environment. 

MR. BELLINGER: I think the issue is -- 
Mana. Wait a minute. 

MR. BECK: I am sorry. 

MS. FADER: Mana Jennings-Fader for the 

commission. Steve, when the qualifier that you put on the 

statement with which you -- which I believe you represent 

as part of the statute if -- or sort of to the extent that 

it exists, is -- I am sorry. Let me start again. The 

ownership or control question is not, for you all, the 

issue. The issue is whether or not the document or 

other -- well, the document which creates the right-of-way 

or easement contains the explicit statement that the 

easement or right-of-way ceded may, at U S West's option, 

be provided by U S West to third parties. Is that -- I 

mean, is that almost the degree of specificity that you 

think would need to be in the agreement, or is that the 

concept you think would need to be stated in the 

agreement? 

MR. BECK: It is my understanding -- and I 
am not an easement lawyer. I am going off the briefing 

that I have had with the easements lawyers, Mana. It is 

my understanding that and it's not U S West's position, 

it's my understanding that the law is such -- 

MS. FADER: I am sorry. Sure. 
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MR. BECK: That, and if I am wrong, I 

apologize, and I hope to be corrected, but my 

understanding is that the law is such that easements 

without -- if they are silent on the issue, they are not 

assignable. If they are not silent on the issue, and we 

don't require magic words as far as I know. It's really 

kind of funky that way. If it actually did relatively 

clearly, in whatever words, say we can convey that to 

third parties, I think that would be the right-of-way that 

the statute is talking about. 

And just by way of clarification, I was just 

looking at the statute and I realize that lots of this 

state law issue about what is easement, whether you can 

convey it or not, was brought up by the FCC in its first 

report and order, as well the order on recon. It doesn't 

come out quite as clearly in 224. I admit it. 

MS. FADER: Could I ask a follow-up 

quest ion? 

MR. BELLINGER: Sure. 

MS. FADER: So, from U S West's perspective, 

according to the briefing that you have received, and 

because the easements, at least that you all are aware of, 

do not contain express conveyance -- expressly give to 

U S West the right to convey some or portion of the 

easements to the third party, that that, from a state law 
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perspective, really ends the discussion; that is to say, 

there's no indirect sort of overlying understood ability 

to convey to a third person? 

MR. BECK: The answer for that is really 

''yes" and "no". 

MR. BELLINGER: Okay. 

MS. FADER: Okay. 

MR. BECK: From a right-of-way perspective, 

game's over. We don't have the ability. But if we have 

facilities there that are spare, then the CLEC can use 

those, 

MR. BELLINGER: Facilities meaning -- 
MR. BECK: Poles or ducts. 

MS. FADER: Okay. 

MR. BECK: So, like I said, it's not a "yes" 

or "no" . It's a ''yes" and a "no." And does that answer 

your question? 

MS. FADER: It helps. Thanks. 

MR. STEESE: Let me add one more thing here, 

too. If you look at Section 10.8.1.3 on page 172 of the 

modified SGAT, I think that we need to put this in the 

context of what AT&T is asking for. It says that where we 

have ownership or control to do so, we're going to provide 

access to available rights-of-way. What AT&T wants is it 

wants to obtain product from us and gain an unfair 
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bargaining position with private landowners to try and get 

for themselves something that the private landowner wants 

to be in a position to negotiate freely with them. 

MR. BELLINGER: From our discussion I heard, 

I don't think you have the right to do that. 

MR. STEESE: No. That's what I am saying. 

AT&T needs to go talk to that private landowner 

themselves. 

MR. BELLINGER: In other words, I don't 

think you are getting the right-of-way -- your easements 

do not provide you the authority to give it away. 

MR. STEESE: Correct. I mean, and to think 

about it in terms of, if we brought facilities through and 

in Place X. Now we want to -- for Subdivision 1, and now 

we want to bring Subdivision 2, and we have to cross at 

the same person's property at a different place, will that 

prior agreement take care of us if we want to put in new 

facilities? No. It won't work for us either. We're 

going to have to go strike a new deal too. 

The whole point is that they control their 

own property. They have the right to negotiate with us 

and do what they want with their own property. That's 

exactly what the FCC is dealing with in their NPRM. 

MR. THAYER: Rick Thayer, AT&T. We're not 

asking f o r  an unequal bargaining position. The very 
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example that Mr. Steese just presented is the problem. 

U S West can go out today and get an easement, coupled 

with a broader agreement, and then tell us, because it's 

coupled with a broader agreement, we're not allowed to see 

it. And that's exactly the issue. And in a competitive 

environment, I would fully expect, if the decision was you 

could do that, you would do it. 

MR. BELLINGER: Wait a minute. Is the 

question whether you see the agreement or did you -- did 

you get the right-of-way from the agreement? 

MR. THAYER: We need to get the right-of-way 

from the agreement because -- in order to police the fact 

that it exists, and we're in an equal position, we would 

need to see it. U S West is maintaining that that 

agreement, even though it may have some right-of-way 

language in it, it directly or indirectly controls that 

right-of-way, if it is in a broader context, we wouldn't 

be able to see even the right-of-way. 

MR. BELLINGER: Is that what you are saying? 

MR. STEESE: I suppose. I don't understand 

the position -- what they are citing to is language that 

says this applies -- I mean, our tariff applies here; so, 

therefore, we're supposed to turn that over. Well, our 

tariffs apply. They apply to every customer we serve. I 

mean, you go to the tariff and every MDU is served out of 
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as -- does that mean every single customer we serve is a 

right-of-way agreement? That's what they are saying. 

They are saying every single customer we serve -- 

MR. BELLINGER: Is the question -- 

MR. STEESE: -- is a right-of-way agreement, 

because it relates to the tariff, and that's how we get 

the right to serve customers, is via tariffs. And the 

simple fact they can go to our tariff right now. 

MR. BELLINGER: Are we back to the MDU 

argument? 

MR. THAYER: You are saying that every 

single easement that U S West has is merely contained 

within their tariff? 

MR. STEESE: Are you saying that you want 

agreements other than -- I mean easements, other than just 

what's out of the tariff? Are you willing to exclude 

language that says we're providing pursuant to tariff, 

because the document you provided, that's the only thing 

that's cited. 

MR. THAYER: We merely want those rights 

that U S West has acquired in right-of-way as a result of 

its predominant position as an ILEC. If those rights -- 
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what they are really getting down to -- we keep on going 
back to this -- what, in your mind, you think, the very 

statute is null and void, that it has absolutely no effect 

at all. Because they're in tariffs, you can't cede them 

to anybody. You have no control to do so. So, game's 

over. What we're saying that, by definition, that puts 

the CLECs in an unequal position to even begin to compete 

in MDUs. 

And another comment, as Mr. Freeberg brought 

up, the reason there are 17,000, I would maintain, MDU 

units served in Colorado is not demonstrable of 

competition, but, in fact, the huge value and need to get 

into MDUs by competitors due to the cost efficiency. It 

shows the hurdles and the depth to which CLECs will go to 

get into the market, to get any foothold, and MDUs are 

that critical as a starting off point, and the failure to 

provide equal footing in MDUs would be just enormously 

detrimental to competition. 

MR. STEESE: Now we're into the exact issue. 

He concedes the exact issue is this MDU issue, and this is 

the exact circumstance that is in the NPRM in front of the 

FCC, what ability, jurisdiction, otherwise, does a 

commission have to cede over private landowners' rights. 

That's the exact issue in front of the FCC, and that is 

the whole concern. We cannot bestow on another -- on any 
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CLEC a property right that is not ours to give. We can't 

do it. 

MS. FADER: I am sorry, Chuck, but isn't the 

exact question the definition of the property right that 

you are talking about? Isn't the easement the property 

rights of, around which this entire discussion is 

circling, and the scope of U S West's ownership or control 

as embedded in that property right, i.e., the easement. 

So, I think, to a certain extent -- so, besides the fact 

that this is extraordinarily complicated and very 

frustrating, but to a certain extent, the question of the 

third -- the landowner's contract rights is at least a 

pink herring in this particular discussion, because you 

either -- that is, U S West, either has an existing 

property right in the easement, which it may or may not, 

under Colorado law, give some portion of that to a third 

party or it does not. I don't -- and to the extent that 

it can do that, under Colorado law, then the question 

becomes, I think, do the CLECs have a right to those 

existing agreements? 

Okay. If the answer in the easement 

property law question is, unless it's explicit that the 

right to give it to a third person has not been ceded by 

the landowner, then I think that ends the discussion. It 

seems so me that that means CLECs can't get it because, 

r t  .) 
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God knows, we would not want t o  interfere with the 

property rights of the landowner. So, I think to talk 

about the property rights o f  the landowner in this 

context, bollixes up what is a clearer property law 

question, okay? That's it. 

MR. BECK: I think you are right on. 

MR. BELLINGER: I think you are expressing, 

you know, the problem. 

MR. BECK: The reason we brought it up, that 

pink herring, if you will, is because it was our 

understanding that the CLECs wished us to go ahead and 

cede that to them, even if we couldn't do it. They wished 

to force us to convey rights-of-way if -- that we didn't 

have. And if that were the case, and if the landowner, 

who is much less sophisticated, sometimes, than U S West 

or the CLEC, goes along with it, then that landowner 

basically has suffered a taking. 

MR. BELLINGER: Thor. I am going to go back 

over here to Thor. He's been patiently, or impatiently, 

anyway, but go ahead. 

MR. NELSON: Let me just do this. I 

realize, in the context of the process of going through 

this, I actually never made our comments that we brought 

to this issue, so we didn't do our normal process like we 

did at the last session, of having everybody give their 
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initial comments, and then embarking upon this debate, so 

on. No one actually has given their initial comments on 

this point, having gone an hour into this. So, I would 

like to just figure out when is the time to do such a 

thing, if not now. And I am -- I don't want to interfere. 

I just haven't done it yet. 

MR. BELLINGER: Okay. I am aware of that. 

MS. FRIESEN: Before we launch into those 

comments, I would just like to make real clear, for the 

record, that AT&T is not proposing the pink herring, so to 

speak, but more what Mana had outlined. The fact of the 

matter is the commission has, and FCC, has control over 

U S West. And if there is an easement, and there is 

ownership or control, however you want to define it, over 

those easements, that's what we're here to discuss. Those 

things are wrapped up inside those contracts. That's what 

we're asking to see. 

MR. BELLINGER: So, I guess the question 

that I am hearing is if U S West has ownership of 

rights-of-way that they can grant, and I guess that's a 

big question, that maybe property right attorneys should 

really address and refute, then, they, you know, should -- 

FCC requires them to provide that to CLECs. That is not a 

right. What you are saying, you don't have any of those 

kinds of rights-of-way? 
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MR. BECK: That we know of. 

MR. STEESE: To the extent that we do, our 

SGAT said we would turn it over. 

MR. BELLINGER: That's what I understood. 

That was my next question. So what you are saying is if 

you do have the authority to grant rights-of-way, you 

would do that. 

MR. STEESE: Correct. 

MR. BELLINGER: So the question is, do they 

have that authority? Becky. 

MS. DeCOOK: Well, as 1 understand it, the 

FCC has said they have to give access to rights-of-way 

where they own or control the rights-of-way. The only way 

to ascertain the ownership or control is through these 

documents. It has nothing to do with whether the property 

itself is assignable or not. It's the control that's 

really at issue here, and what we're trying to ascertain. 

The fact that their SGAT has that language in it does not 

provide any mechanism for parties to understand whether 

there is any right to control in these documents. And, as 

with anything else, the reason people disagree, that's why 

we end up in courts on these issues. So I think -- 

MR. BELLINGER: Let me ask a quick question. 

If they had the authority to control that right-of-way, 

wouldn't that have to be a public document? 



168 

4 

8 

9 

10 

11 

1 2  

13 

14 

15 

16 

1 7  

1 8  

1 9  

20 

21 

22 

23 

24 

25 

MS. DeCOOK: No. Not necessarily. 

MR. BELLINGER: Anyway, I know I wouldn't 

want, you know, to be involved in purchasing property that 

they had the right to control the right-of-way without it 

being public information. 

MS. DeCOOK: They have agreements with 

property owners that are not recorded, and it could be -- 

MR. BELLINGER: Easements they have. 

MS. DeCOOK: It could be control as defined 

in an agreement that is not recorded. 

MR. STEESE: Control over right-of-way. 

MR. BELLINGER: I don't know. 

MR. DOHERTY: That surprises me. 

MR. BELLINGER: That surprises me. You can 

control right-of-way and have authority to grant that 

right-of-way without it being a public document. That 

surprises me. But anyway, somebody -- maybe you all can 
answer that. I don't know. 

MR. STEESE: Anytime that you own 

property -- I mean, this is Property 101. If you own 

property and you convey an aspect of that property to 

another party, you are required to record that. 

MR. BELLINGER: Exactly right. 

MR. STEESE: If you don't, then that 

property right is lost, because you have the duty to 
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record, and if someone goes in and acquires it and/or does 

something different, that property right is lost, so it's 

just recorded as a matter of procedure. 

MR. SEKICH: I spent six years of my 

practice as a real estate lawyer. That's not true. You 

can create property interests as between parties without 

recording the document. In fact, occasionally you can 

create rights that are not even written. The question is 

how could you defend those rights against third parties. 

I don't think that's been implicated in our discussion 

here. In fact, it's wrong to say that you must record a 

property interest in order to make that a valid interest. 

MR. BELLINGER: Okay. 

MR. MOLLOY: Joe Molloy for the commission. 

I have a less ephemeral question. I am an engineer. This 

is to the CLECs and to U S West. CLECs, are you unable to 

access rights-of-way/easements for risers and M D U s  on 

parity with U S West? 

MR. THAYER: Yes. 

MR. MOLLOY: Okay. Why? Is this part of 

the issue that we're trying to resolve, is some, following 

up on Ms. DeCook's opinion that this is a policing -- more 

of a policing issue rather than anything else. Can you 

explain to me why it's not on parity? 

25 MR. THAYER: Because it comes in a number of 
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forms, but the discussion with the property owners can go, 

I can't talk to you about this. I have an agreement with 

U S West. I don't want to talk to you because of 

U S West. Am I restricted, by agreement, from ceding it 

to you by U S West, and U S West owns it, I have no 

control over it. And then it flip-flops to U S West where 

you get the, we have no ownership or control. So, all of 

those flavors have existed. 

MR. MOLLOY: Follow-up question to U S West. 

Is that true? 

MR. STEESE: I can respond to that, I think, 

pretty well. When you look at MDUs, I would cite to the 

data that Tom cited to, over 17,000, and in fact, there -- 

we haven't done this here, but in Arizona, when we were 

talking about MDU access, how Cox had, with one exception, 

won every new MDU across the board. And when you look at 

how we provide access to MDUs, we have a tariff just on 

it. And it says there's four ways that we provide wiring 

to MDU owners. We provide where we go and put the MPOE 

basically where they could access, at the D-mark of the 

property line. We put it at one place in the building. 

We put it on like a floor in each building or in each 

individual unit. Those are the four options. And the 

farther in they ask us to wire, the more of the facility 

we own. We own up to the D-mark. 
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So when they say 

u S West owns it, we very well 
if an MDU owner says, yes, 

might own the facilities, 

but that's different than getting access -- I mean, what 

they are talking about, if they wanted to get to the 

D-marker, where you are talking poles, ducts, conduit, the 

right-of-way, what they would want to do is retrench that 

property themselves and connect to the D-mark. And we 

absolutely allow them to do that. We have no problem, 

none whatsoever. The thing that they don't want to do is 

retrench that property. 

So, what do they want? Could we retrench 

without getting another agreement? Answer, "no." I mean, 

the whole point is lots of these buildings are historic. 

And so, do we own some of those wires? Yes. But that 

access, poles, ducts conduit right-of-way? No. I mean, 

that is the whole point, is, if they want to get access to 

those facilities, they can either go to the D-mark, or 

they can get the subloop or the loop, and serve that 

customer, or resell. So, in terms of providing access to 

MDUS, we are in every way imaginable authorized to do it. 

And then if they are talking about an 

exclusive deal arrangement, which is, this is one, I can 

talk to the fact that, in multiple states, this is MDU 

owners, as a general rule, will negotiate with parties to 

see what deals they can strike. This is a whole separate 
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line of business for MDU owners, a source of revenue. And 

that is what generates so much discussion in the N P R M  that 

the FCC has pending right now, is MDU owners see us as a 

source of revenue. If you want to be my provider, then 

you are going to have to deal with me. And, so, they 

negotiate with us for the right to serve them. And they 

do the same with other parties. I don't know about AT&T. 

I know they have with Cox. I know they have with other 

providers. 

MR. BELLINGER: Seems like we have a basic 

issue we haven't figured out how to resolve. One party 

says U S West does have rights-of-way that they can 

convey, and U S West says they don't. I am trying to 

figure out how this might that be resolved. Do you have 

any proposal? That seems like an issue we need to settle 

first. D o  they have rights-of-way that they control that 

they can provide to CLECs? 

MR. THAYER: I believe, on a case-by-a-case 

basis, that analysis can be made. You need to see the 

agreements to make that analysis. 

MR. BELLINGER: Would a sampling of their 

agreements -- 
MR. THAYER: But we already disagree on that 

level. We have a sampling of agreements they would 

maintain. 
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MR. BELLINGER: Strictly you are talking 

about the MDU examples that you provided, are they not? 

MR. THAYER: Any other building, office 

buildings. 

MR. BELLINGER: I am sorry. 

MR. THAYER: Office buildings, campus 

environments. 

MR. BELLINGER: What I am saying, the 

examples you gave are M D U s .  

MR. THAYER: Give you an example. 

MR. BELLINGER: What I am trying to boil it 

down to, is it an argument about M D U s ?  Is it a general 

argument? I am trying to understand. 

MR. THAYER: It's a general argument. I 

will give you an example. What if there's a large patch 

of land in which the only efficient way to connect to 

another point was to go through this land. And U S West 

acquired a right-of-way in that land, but coupled it with 

the service to the farm owner. What they are saying is we 

can't provide you that right-of-way agreement, because 

coupled within that agreement was the original grant of 

right-of-way along with the service to the rancher. And 

because that is not a pure right-of-way, we don't have to 

give it to you. So, the additional cost we would have to 

go to -- 

e. 
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MR. BELLINGER: Right. I heard U S West say 

they don’t have those. They have easements. Is that what 

I heard you say? 

MR. STEESE: I am sorry? 

MR. BELLINGER: His example was, the one you 

gave, you don’t have this kind of agreement. You have 

easements. Is that not what I heard you say? 

MR. BECK: I thought he was saying 

right-of-way, which is a synonym to easement. 

MR. BELLINGER: He was talking about 

ownership of rights-of-way, which was different from 

easement . 

MR. BECK: No. That’s the same thing. The 

right-of-way is the easement. It’s the right to use, but 

it is not -- it’s only that little portion you are 

entitled to. 

MR. BELLINGER: The example he gave is you 

do have control. 

MR. BECK: We have control for purposes of 

putting telephone facilities in. We do not have control 

for putting -- for giving it to CLECs, or anyone else. 

MR. STEESE: Again, if they wanted to get 

that, and then what they do is they have got a private 

landowner, and negotiate with them for that same right. 

25 And we have talked about how we just -- I mean that would 
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provide an unfair bargaining position for the private 

landowner. 

MR. BELLINGER: Why don't we take a 

20-minute break. 

(Recess. ) 

MR. BELLINGER: We can get started again. 

Thor, do you want to start by providing your comments on 

this issue? 

MR. NELSON: Sure. 

MR. BELLINGER: Can we get everybody's 

attention and go back on the record? In the back, please. 

All right. 

MR. NELSON: Thank you. This is Thor 

Nelson, again, if anyone is on the phone, although I doubt 

it. If I were calling in, I wouldn't be on the phone. 

As Tom put it, let me first, for those of 

you keeping score at home, the OCC has had its comments on 

this issue premarked, marked, whatever marking, as 

1-OCC-60. Okay? Those comments were distributed via 

E-mail. If anyone did not get a copy, please just let me 

know and I will go upstairs and make additional copies f o r  

you. 

I just want to make a couple of points with 

regards to the discussion that we have had so far today, 

as well as the comments that we filed for the glory of the 
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record. In thinking about this issue, the OCC has reached 

a couple of conclusions, and I will just go through those 

here. First, both as a function of this discussion as 

well as some of the comments that were filed by AT&T and 

U S West, I think it would be better, at this point in 

time, if the SGAT contained a definition of what a 

right-of-way is and is not. I sense a substantial amount 

of disagreement over what it is. I would point to the 

existing -- well, let's see. There is sort of a tentative 

definition, I guess, and in Section 10.8.1.3, which is on 

page 172 of the revised SGAT that we received today. That 

appears to have some definitional type of elements to it, 

including the last sentence which talks about that 

right-of-way includes lands or other property owned or 

controlled by U S West, and may run under, on, above or 

cross along and through public or private property or 

enter multi-unit buildings. 

I would just state that one sort of point of 

confusion that I have about the definition that may make 

additional definitional work appropriate is the fact that 

today it has been represented by U S West that they do not 

have easements which they are using synonymously with 

right-of-way with multi-use buildings, but it nevertheless 

shows up here on the definition. And, so, it's a, to me, 

anyway, a tricky question as to what exactly it is. 

r* . 
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As a general statement, I think that OCC's 

opinion is that the definition that U S West has -- is 

proffering for right-of-way appears to be unduly narrow 

and too restrictive. Building off of the language that 

Mr. Beck read earlier, the right to use land in a 

particular way, it seems to us that, for example, the 

language that Mr. Thayer offered in AT&T's Exhibit 59 does 

give U S West the right to use land in a particular way; 

that is to build facilities which, by the term of that 

section, are on private property, to provide 

telecommunication services to those customers. So, I 

think a definition will save lots of people a lot of 

litigation work down the road. I don't have a definition 

proposed at this point in time, but I just identified a 

need for one and would like to have some chance to work on 

that. 

Secondly, another issue has come up, that 

is, everyone uses the words, "ownership and control," and 

we talk about that a lot, but I am not sure that 

everybody, in fact, means the same thing, in particular 

when using the word "control." And I think that it might 

behoove the SGAT to have some more clarity around what, in 

fact, control means. And I would just notice that the 

poles, attachments, ducts, conduit sections in 10.8.1.1 

and 10.8.1.2 respectively also include language of 
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ownership and control, which, again, sort of begs the 

question of what exactly does that mean. As U S West has 

referred to it today, it appears that, in their concept, 

ownership or control means the right to transfer such 

interest, in totality, to a third party, like a CLEC. 

And, again, I am not sure if that maybe isn't a little too 

narrow, if control can't mean something else. But in any 

event, I think some work on exactly what that definition 

is might be helpful in avoiding litigation on this issue 

in the future, on this point. 

And, also, I think in helping the commission 

with both of these two issues; that is, defining what a 

right-of-way is and defining what ownership and control 

is. I think it's critical that we do that so that the 

commission is then able to make a recommendation as to 

whether or not access to right-of-way has, in fact, been 

granted consistent with the federal law and the 

corresponding 271 checklist points. As it stands right 

now, given how differently everybody is defining both the 

concept of right-of-way and ownership and control, I think 

it might be very difficult f o r  the decision-maker to 

answer the question of whether or not they have complied 

with that checklist, because it's not entirely clear what 

exactly that checklist requires, at least we're not 

agreeing on what it requires. 
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One brief comment on U S West's Exhibit 43, 

which is proposed language in a new Section 10.8.4.1.3. 

Again, in sort of following along with this discussion, I 

would just -- it just occurred to us, as we looked at 

this, that this language probably should be expanded to 

include some requirement that U S West notify the CLEC of 

the existence of the agreements. That is all this 

requirement says. And having eliminated -- as I 

understand Mr. Beck's proposal of the language in the 

follow-up section, all this says is that they will provide 

a copy of the agreement upon request, but if the CLEC does 

not know of that agreement's existence, it will be 

difficult for the CLEC to request it. And so, to the 

extent that other language is deleted that Mr. Beck 

referenced, and let me figure out what that was. That was 

in 10.8.4.2, as newly constituted on page 179, where there 

was some disclosure of the rights-of-way records, some 

concept like that would need to be captured in this 

inquiry review, otherwise this won't work very well. 

Two other -- couple of points now that I 

just wanted to mention briefly, and these are two of the 

points that I made in our prefiled comments earlier this 

week. As a general principle, the OCC does agree that the 

271 checklist may not require -- or the 271 may not 

require U S West to disclose contracts of this sort to 
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CLECs.  But in discussions that we have had with CLECs,  

there have been a couple of issues that they have 

identified that we think it is perfectly appropriate for 

the SGAT to address, and that appropriateness is both from 

the perspective of it's a good thing, it helps 

competition, and, also, it does not, as Mr. Steese 

objects, in our minds, anyway, implicate the rights of an 

unregulated third person, namely these property owners. I 

agree that we have no right, and should not do anything 

which implicates the rights of a third person or property 

owner, but I do think that we can and should do what we 

can vis-a-vis the behavior of U S West and the competitors 

to make this marketplace work. 

Now the specific suggestions that OCC came 

up with were to require that both U S West and the CLECs 

who are, by the way, also bound to provide this 

right-of-way under the terms of the SGAT, to make 

everybody agree that they will not assert that a contract 

between they and a private person is confidential. That 

is the intent of that, is to give the private landowner 

the sole discretion as to whether or not to disclose a 

contract regarding these issues to another provider, be it 

a competitor or to an ILEC such as U S West. Ultimately, 

we think that is the property owners' right to negotiate 

with whomever they want. And I could imagine 
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circumstances where a property owner would find it to his 

advantage to disclose the contract and say, if you can do 

this, that's fine. It makes negotiations a lot easier. I 

could also understand circumstances when the property 

owner may not want to do that, but, in any event, it 

should be up to them. 

The other issue that was raised by the 

CLECs, in our informal discussions, were that some of the 

property owners may be reluctant to allow a CLEC onto 

their property or to even enter discussion with a CLEC, as 

U S West suggests they should, based on, perhaps, a 

misunderstanding about whether or not an existing contract 

with U S West requires that it be an exclusive 

arrangement, and a concern on the property owner's 

perspective may be that they will be violating their 

existing contract with U S West in such a case, and I 

think that example that AT&T offers is a pretty good one 

on that front. 

I will refer now to Exhibit 59, where, if 

I've got this right, somewhere it was. It is on the 

second page, in Section 4.1 of Exhibit 59. It requires 

that any person who signs this contract, endorses and 

promotes U S West as the preferred full service provider. 

And to the extent that the private property owner is not 

necessarily familiar with that, and/or to the extent that 
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the owner is reluctant to go o u t  and hire an attorney to 

decide exactly what that means, that person could well 

misinterpret that, in my opinion, to mean that they can't 

negotiate with the CLEC to provide facilities to that 

building for use by another tenant. To the extent such 

confusion is impeding this process, I think it is a 

reasonable idea that U S West be required to certify, upon 

request, by the CLEC, that the contract that they have 

with that building owner is not exclusive; that they are 

not violating that contract to enter into an agreement 

with a CLEC. Absent such a certification it is incumbent 

upon the private property owner to go out and hire a 

lawyer to make such a decision or determination or 

potentially be at risk for being in violation. I don't 

know that that's really necessary. So, our suggestion is 

that the SGAT contain a requirement that, upon request, 

U S West would certify that whatever their agreement is, 

it is not legally exclusive; that is there can be 

contracts with competitors to provide access to the 

buildings or rights-of-way, or whatever issue we're 

talking about. 

Those are the bulk of my concerns that I 

have talked about so far, and I apologize for not maybe 

understanding the full complexity of this issue at the 

time we prefiled these comments, but I do think that some 
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additional work, as a result of this discussion, might be 

very helpful, as far as getting a better definition for 

some of these terms in here and try to nail these things 

down. It is the goal of this process to produce a 

document which is not subject to ongoing litigation. That 

would seem to be an inefficient way of spending our lives. 

So, as a practical matter, I am not sure how to get 

suggestions for the issues I have identified in front of 

the commission and as a part of this process, but I do 

think it would be very helpful, at the end of the day, if 

the document reflected these changes. 

MR. BELLINGER: Okay. Mana. 

MS. FADER: Mana Jennings-Fader for the 

commission. Thor, with respect to the second of your 

points, at the very end, having to do with the 

certification. 

MR. NELSON: Yes. 

MS. FADER: One question. Would that be any 

LEC, not just U S West, would have to make the 

certification, so it runs the other way as well? It would 

be a reciprocal requirement? 

MR. NELSON: The intent was certainly that 

it be reciprocal. I think it is limited to the 

signatories of whatever the SGAT turns out to be. With 

that understanding, I was thinking that both of these 
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things would go both ways. That is both the agreement not 

to refuse that a competitor, be it a CLEC or a LEC, could 

have access to the contracts if the private property owner 

so chose, and the certification that the contract is not 

exclusive and that it's not binding. I mean, as was 

pointed out today, there may be some new properties that 

are under CLEC control, and as a general principle, I 

think that both of those things should be reciprocal in 

the interests of promoting competition to the building 

owners and tenants who live there. 

MS. FADER: Thank you. 

MR. BELLINGER: Any other comments on this 

issue? Suggestions? Becky. 

MS. QUINTANA: Becky Quintana of staff. As 

a follow-on suggestion -- and I think that we agree with 

what Thor has said, especially the need for a definition, 

or a more clear definition in the SGAT for right-of-way. 

But we have a follow-on suggestion that hopefully will 

make sense to everyone. That U S West, upon request, 

provide redacted copies of the agreements for easements 

and rights-of-way, and that those be given, putting aside 

the legal argument of whether U S West has control to 

assign those easements or rights-of-way to a third party. 

NOW, the redaction could be the prices and 

the terms, while still showing the possible easements 
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granted and possible control assigned to U S West in those 

agreements. I just throw that out there as a suggestion. 

It seems to get to the CLEC's idea of being able to police 

what's going on and U S West's wanting to maintain some 

sort of a confidential nature of that price negotiated and 

the property owner's right to have that as a confidential 

number. 

MR. BELLINGER: Any comments on that 

suggestion? 

MR. THAYER: I think that it would be 

acceptable as to the redaction of numbers, money. The 

question -- the difficulty will come in the redaction of 

terms and conditions. I mean, one could then see that 

what you get back is an agreement that has complete, you 

know, redaction. You can see there's actually no 

relevance to right-of-way here. I think we could 

definitely agree that numbers could be redacted, but we 

would need to craft some language or restriction as to 

what really the redaction addressed. 

MS. QUINTANA: That's a start. 

MR. FREEBERG: I think it is too. 

MR. BELLINGER: U S West, do you want to 

expand on what you think it is? 

MR. FREEBERG: Pardon me? 

MR. BELLINGER: U S West, do you believe it 
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is too? 

MR. FREEBERG: I think that it's something 

we would have to take back. I mean, it -- I certainly am 

not in a position to address it, but it is something to go 

on. 

MR. STEESE: Can I ask a question of AT&T to 

get clarification? To the extent that you think redaction 

would be appropriate, and we understand you to -- this 

Exhibit 59 is a document that creates an easement or 

right-of-way, what would you think would be the 

appropriate redaction from Document No. 59? 

MR. THAYER: We would have to a thorough 

analysis. I am not going to be pinned right here and now 

to do that. I think the problem is the mere, you know, to 

redact that one agreement isn't going to be as valuable as 

us trying to craft language as to what is redactable, 

competitive information that, you know, is otherwise 

proprietary, that kind of language, but I am not going to 

be -- now it's inappropriate to just put me on the spot 

and say, okay, let's go through this and redact this, 

don't redact that. There's got to be a principle of 

redaction. 

MR. STEESE: I am trying to see if there is 

some room for reaching agreement. I am just trying to 

find out what kind of things you want to redact. I am not 
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trying to hold you to this. I am just trying to get an 

idea. 

MS. DeCOOK: You know, I think it's U S West 

that wants to redact the material, so, it seems to me we 

would have the document as a whole. They're claiming 

there are certain things they want protected, so it 

strikes me that we ought to be asking them what would they 

be willing to provide unredacted. 

MR. BELLINGER: Thor. 

MR. NELSON: I don't know if this helps, 

Phil, or not, and I will certainly defer to my colleagues 

on the staff if they laugh me out of my chair. The OCC is 

certainly willing to, given the fact that I have raised 

these comments and these suggestions, we would be willing 

to work with the staff to try to develop some rough draft 

proposal along these points that we would get -- bring 

back to folks. I mean, I said both before, but I thought 

it was a relatively okay idea too. But I am certainly 

willing to go back and try to work up something that might 

work and bring it back to the group, if that would meet 

with the group's pleasure. 

MR. THAYER: That would be helpful. 

MS. QUINTANA: We will help the OCC with 

that. 

25 MR. BELLINGER: I think we have several 
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issues on the table. 

MR. FREEBERG: I agree. 

MR. BELLINGER: Let me try this. The OCC 

and staff will make some suggestions of some suggested 

proposals. I would like for U S West to make some 

suggested proposals on what they would be willing to 

furnish. And I would like to have AT&T, or any other 

CLEC, also make some suggestions on what they would 

propose on how to resolve this, and, yes, Tom, do you want 

to be a part of this? 

MR. DIXON: No. I am just going to ask a 

question on that. For the lone South Dakotan on the 

phone, this is Tom Dixon from WorldCom. You know, I am 

looking at AT&T Exhibit 59, which is -- appears to be an 

agreement, perhaps, of the type -- I don't know if it's a 

representative type of agreement for a multi-tenant 

residential property, but maybe, when U S West is doing 

its principles on redaction, it might be worthwhile to 

redact Exhibit 59 as you would suggest it be redacted, 

just as an example. Not necessarily saying this is the 

be-all end-all. It might give us some sense of concepts. 

MR. BELLINGER: I would like to add to that 

quickly. Not just 59, but maybe some other sample 

agreements you might have. 

MS. FADER: 58 .  
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MR. DIXON: I am just saying, I used 59. 

MR. BELLINGER: Typical, most typical 

agreements you have or what you would be providing. 

MR. DIXON: These for the record and others 

that may be brought into the record, maybe redacting those 

and using those for examples may be helpful. All I have 

is 58 and 59. 

MR. BELLINGER: I was thinking of -- yes, 

Thor. 

MR. NELSON: In the context of U S West's 

proposal on this front, and I don't know if this is sort 

of a preliminary matter or what. But, it would be also 

helpful to get from U S West how 10.8.4 would be rewritten 

to be consistent with what Mr. Beck says their new 

proposal is, which was to delete a whole bunch, 10.8.4.2, 

and so I just would like to get sort of a new version of 

their proposed language at some point in time, would also 

be useful for this process. 

MR. BELLINGER: Okay. Are you talking about 

the whole section? 

MR. NELSON: Well, we have 10.8.4.1.3 where 

we have a proposal in Exhibit 43, which I have talked 

about having some issues with maybe wanting to change. I 

don't know if U S West agrees with those or not. But, to 

sort of incorporate that in the final version. And then 
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10.8.4.2. Mr. Beck, I believe, discussed how right-of-way 

should be removed from that in their entirety, because 

it's not appropriate to do field verification. And then 

an open question in my mind is whether there was stuff in 

there that needed to be wrapped into the inquiry review, 

or i f  that was going to be deleted in their entirety, so 

it's mostly those two sections. 

MR. BELLINGER: You want a rework of 10.8.4? 

MR. NELSON: Yes. 

MR. BELLINGER: You said we're going beyond 

what 10.8.4.2 really means. It says we're going to 

provide them, and then they say we're not going to provide 

them. I am struggling with that. I think that needs to 

be c l a r i f i e d  as part of that. Chuck. 

MR. STEESE: One last thing. At the risk of 

sounding overly legalistic here, with Thor, and I don't 

want to -- I mean, we really don't want to do that. I am 

not sure how staff can work with Thor, given -- 

MS. QUINTANA: We do it all of the time. 

MR. STEESE: -- given the ex parte rules, 

where he's an advocate party and they are advisory staff. 

MS. FADER: Excuse me. 

MR. STEESE: Am I wrong? 

MS. FADER: Yes. 

MR. STEESE: Clarify for me. 
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MS. FADER: We're all participants in this 

process. It's true that the staff is also advising the 

commission, but this is not a litigation situation in 

which there is the prohibition absolute with respect to 

our contacting and discussing with the other part -- 

discussions with other participants, so long as the 

results or the substance of those discussions are made 

known in the record. I understand, at least, that the 

substance of this discussion will be made known in the 

form of whatever comes back by way of joint suggestion. 

MR. STEESE: Understand. 

MR. BELLINGER: Okay. 

MS. FADER: Okay. 

MR. NELSON: I am not offended. 

MR. BELLINGER: I would like to ask 

U S West, and in relooking at 10.8.4, they do provide some 

clarifying definition of right-of-way, as well as other 

agreements, and control and ownership, et. cetera, that we 

have been discussing. Make sure we understand those 

terms. 

MR. FREEBERG: Could I ask a clarifying 

question too. The reason why U S West historically has 

seeked right-of-way would be to construct a facility, to 

bury a cable, to place poles, to open a trench and put in 

conduits. Is it a reasonable thing for U S West to expect 
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that a right-of-way request would be associated with some 

description of the facility that the CLEC proposed to 

construct along that right-of-way? 

MR. BELLINGER: I don't -- if you don't give 

control of any right-of-way, what you are saying you would 

like, if they do have a right-of-way request, that they 

advise you what they are going to utilize it for. Is that 

what your question is? 

MR. FREEBERG: I am just talking about the 

mechanics of submitting a request. I looked in the New 

York testimony, for example. They talk at some length 

about right-of-way requests. And then they kind of 

conclude and say, because there have been no requests. I 

am just thinking about the format of a request. And, in 

other words, if we draft new language, would that help 

clarify things, or would that further complicate things? 

MR. BELLINGER: Any comments on that? 

Becky. 

MS. DeCOOK: Becky DeCook. Just a 

clarifying question. At what juncture? I mean, we have 

talked before about different phases of right-of-way 

requests. This strikes me there may be requests made 

early in the process for information from U S West before 

the CLEC devises any concept of what they are going to 

place. They may need to get information to make a plan. 
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MR. FREEBERG: I would simply think that it 

would come at the front of an inquiry. It would be part 

of the inquiry, what we would receive early on, akin to 

what's associated with the request associated with pole or 

duct, where AT&T gives us a location. I am interested in 

a duct from here to there. Effectively, I am going to be 

placing a cable into that duct, from here to there. I am 

wondering about the right-of-way inquiry, which is similar 

to, I am going to be burying a cable from here to there. 

MR. BELLINGER: I would suggest maybe you 

take that one off-line. 

MR. FREEBERG: Okay. 

MR. BELLINGER: See if you can make some 

progress on that. I am not sure we can here. 

MR. FREEBERG: Okay. 

MR. BELLINGER: I wanted to request, in that 

rework of 10 .8 .1 .4 ,  the definition of what right-of-way is 

and easements. And also, like, ownership or control, so 

we can know what you're talking about. Any other 

suggestions on this particular one? At the next workshop, 

make this one an item. Propose something in between in 

terms of times, when can we have responses to these 

25 requests, say, let's say, like -- Becky, you have a 
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suggestion? 

MS. QUINTANA: I am sorry. I think that it 

would be a lot easier for us to work from U S West's new 

language for those sections, if possible. So that we're 

not changing language in 10.8.4 that U S West will then 

change to be something else. So, if we could make their 

deadline before ours, that would be good. 

MR. BELLINGER: Okay. Would two weeks from 

tomorrow be sufficient for U S West? 

MR. FREEBERG: Yes. 

MR. BECK: Yes. 

MR. NELSON: Hagood, I don't know how many 

there -- but, never mind. 
MR. BELLINGER: Okay. Then staff response, 

14th of July? 

MR. DIXON: Second day of the penalty and 

backsliding workshop in Arizona, for those of you keeping 

score. 

MR. BELLINGER: What kind of time frame is 

staff's response? 

MS. QUINTANA: We hope, a week after. 

MR. BELLINGER: Which would be the 21st. 

So, I would expect AT&T and MCI, if desired, would respond 

also by the -- 

MS. DeCOOK: WorldCom. 
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MR. BELLINGER: Tom makes that mistake all 

the time. 

MR. DIXON: When we did things bad, it was 

MCI. 

MR. BELLINGER: AT&T and WorldCom can 

respond by the 21st also. We'll take it from there, with 

what we have. Okay. Mana. 

MS. FADER: Mana Jennings-Fader for the 

commission. I noted here that in addition to certain 

definitional terms and rewrites per the discussion today, 

there is also a request that U S West, and one hopes, 

also, the CLECs, would propose or provide redacted, as 

they would see it, redacted versions. Would that be the 

14th or the 21st? 

MR. BELLINGER: 14th for U S West. And 1 

would say yeah, maybe that would be -- yeah. I think, for 

AT&T and MCI, if you could furnish your proposed 

18 redactions also, by the 14th, would be, I think, helpful 

19 for us. Okay. Is that all right? 14th for AT&T and for 

20 MCI, if they want any proposed contract reduction. 

21 MR. NELSON: Is it the expectation that we 

22 will address what comes out of this process in the August 

23 1st through 3rd workshops? 

24 MR. BELLINGER: Yes. It's getting that way. 

25 We'll see what we get, and then make that decision, but I 
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think we probably will make some time on that. We'll 

probably have to. 

MR. NELSON: Okay. 

MS. DeCOOK: Just a clarification. The 

proposed redaction that you described, j u s t  so we know, no 

one's surprised. AT&T will, in line with Mr. Thayer's 

comments, will provide redacted versions of 58 and 59 and 

redaction principles. 

MR. BELLINGER: I think that would be good. 

MS. DeCOOK: Okay. 

MR. BELLINGER: Okay. Thor. 

MR. NELSON: 1 have a technical issue. 

Given the fact that I don't think it's electronic, how are 

we going to get all of these redactions? It's not going 

to come E-mail, I am guessing, but, just curious. 

MR. THAYER: Didn't get them electronically. 

MR. NELSON: So we aren't going to do it. 

Okay. Great. 

MR. THAYER: If anybody has them 

electronically, if U S West does, if they want to provide 

them to us electronically, and all samples of other 

agreements, that would be great. 

MR. DIXON: I am having a little confusion 

on who's doing what and the dates. Did I hear, on the 

14th, U S West will propose whatever language principles 
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on redaction and redact whatever agreements it chooses to 

do. And, on the 21st, the CLECs will respond to 

U S West's proposal, relative to language. And that CLECs 

such as AT&T and WorldCom will provide redaction 

principles and redacted Exhibits 58 and 59 as examples. 

What I am missing is where is the staff -- 

MR. BELLINGER: 14th on that one. 

MR. DIXON: We're both the 14th. 

MR. BELLINGER: Respond to U S West 

proposals by the 21st. 

MR. DIXON: And the response. 

MR. BELLINGER: Staff will respond to those. 

MR. DIXON: Staff responds on the 21st. 

MS. DeCOOK: When do we respond to staff's? 

MR. BELLINGER: 21st. Staff's? I thought 

you were going to say U S West. 

MS. DeCOOK: No. 

MR. BELLINGER: I don't know. Let's see 

where -- I would say a week after. 

MR. DIXON: July 28th. 

MR. BELLINGER: July 28th. 

MR. DIXON: That would be all parties 

respond. 

MR. BELLINGER: All parties respond. 

MS. FADER: That would be staff and OCC. 



198 

1 

2 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. DIXON: OCC and staff, depending on 

who's taking the lead. 

MS. FADER: More precisely OCC and staff. 

That's right. 

MR. DIXON: Thank you. 

MR. BELLINGER: That's good. Any other on 

this? Then that takes us through 3-4. 

MR. FREEBERG: I think so. Should we go to 

3-5? 

MR. BELLINGER: Let's go to 3-5. See if you 

can speed up from there. 

MR. FREEBERG: I will do my best. Tom 

Freeberg for U S West. Agenda Item 3-5 refers to Section 

10.8.2.18 of the SGAT. And I believe that it had to do 

with the discussion we had in the previous workshop on the 

question of, would a party be somehow liable for some 

portion of unfinished cost if, in fact, it stopped the 

process kind of midstream. And in response, if I am 

right, that that was the issue, U S West proposed a 

rewrite at Section 10.8.4, which clarified that there were 

distinct steps that came ahead of placement of an order. 

And it was our hope that that helped to clarify that the 

process effectively stopped in between the steps. 

MR. BELLINGER: What did you say the -- 

which paragraph? 
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MR. FREEBERG: 10.8.4. 

MR. BELLINGER: Anything in particular? 

MR. FREEBERG: Page 178. There are two 

distinct steps required before placing an order. I think, 

furthermore, we previously discussed in this workshop that 

the kind of preorder work that might be part of Agenda 

Item 3-1. I am hopeful that we can close on this issue. 

MR. THAYER: Rick Thayer with AT&T. I 

believe we can, with just one clarification, Tom; that is 

in 10.8.2.18, if the word "order" could be capitalized, 

since it is implying a term within 10.8.4.3, that would 

address some clarity to your steps 

MR. FREEBERG: Certainly seems like a good 

idea to me. Capitalize the word "order" in 10.8.2.18, the 

first sentence. 

MR. THAYER: And -- 

MR. FREEBERG: And elsewhere, if it shows 

UP 

MR. BELLINGER: That brings closure to 3-5. 

Okay. 

MR. FREEBERG: Going, then, to 3-6. We're 

still in Section 10.8.2.18. We had a discussion, I 

believe, in the previous workshop about making clear what 

we meant by "cost." And in the SGAT, in this section, 

page 175, we added the words "material" and 

. 
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MS. JENNINGS-FADER: What is the issue? 

MS. SIMPSON: We had talked yesterday 

about inserting -- crossing out. We had talked about 

crossing out the two words "promptly upon" and inserting 

some different wording which was perhaps to be within one 

business day of. However, upon further discussion with 

Thor we realized that we don't always process listings 

within one day because CLECs don't always want us to. 

For example, in a resell situation where an order is 

due in six days for installation and new service we're 

not going to put the listing in before new service is 

installed. That was too easy and it doesn't cover all 

the situations. There are other exceptions too. So we 

need to go back and work on the language. 

I have to point out that if we change 

this language then we'll also be working again on 

10.6.2.2 which is the complementary provision for the 

CLECs' obligations to this one. 

J u s t  to make the record clear, there are 

those two sections we're working on. 

MR. NELSON: I'm loathe to raise this. 

One of the things you're looking at on Exhibit 40 was 

whether or not we need to define data bases? There's a 

couple other little things in there that are wrapped up 

in this take-back. That's what was mentioned here was 
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the major issue. 

MR. BELLINGER: Do you have any more? 

MS. SIMPSON: No. 

MR. BELLINGER: How about 7.6? 

MS. SIMPSON: That's Mr. Beck's licensing 

issue. 

MR. BECK: We're not ready on that one 

yet. 

MR. BELLINGER: I think WorldCom left. 

He was going to provide some language on that. 

MS. JENNINGS-FADER: Would it be at all 

possible to go through this by the order in which they 

appear on the issue log so that we can make sure we're 

covering everything? It appears to me we're skipping 

around quite a bit and it would be more logical to try 

to go through because that's when you went through our 

discussion, we can make sure we've covered all the action 

items and take it from the beginning and go straight 

through. That's my suggestion. We got to issue 7-6 

which has to do with WorldCom having to do with the 

revocable and also having to do with license. I 

understand license is a legal issue which I understand 

will be -- 

MR. BELLINGER: Wait a minute. Tom, you 

need to listen to this. 
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MS. JENNINGS-FADER: We're at issue 7-6 

that there are two outstanding questions here: One 

having to do with license, intellectual property 

question, and the other is revocable the license issue 

which is a legal issue which I believe all of the 

participants will address, not just WorldCom, by July 5th 

or at least that was the date that was thrown out 

yesterday. The second issue is revocable and that 

is a specific WorldCom item, also perhaps July 5th. 

MR. DIXON: I don't know we put a date on 

the license issue per se. WorldCom agreed no later than 

July 5th we would prepare the language that deals with 

revocation, right to cure and the process that deals with 

the misuse of the information. I don't know we actually 

assigned a date on the issue o f  the license because it is 

a legal issue presumably for briefs. 

MR. BELLINGER: I think that's right. 

I don't think we did. 

MR. BECK: We don't have an impasse on 

20 it. WorldCom still has to state whether they have an 

21 issue or not. 

22 MR. DIXON: I said I would check with our 

23 people to see if they could live with that. 

24 (Discussion off the record.) 

25 (Recess taken.) 
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MS. JENNINGS-FADER: We can change the dates 

of the December workshop from the 5th to the 7th to the 

12th through the 14th. 

MR. DIXON: Of the year 2000. 

MR. BELLINGER: Okay, we're going to run 

back through the log and see if we have any open issues. 

Okay, we're going to run through the Issues Log and make 

sure we've got all the open issues. 

Is anything left open on G-l? 

MS. JENNINGS-FADER: A statement for the 

record that the parties are trying to work out a schedule 

and that an E-mail will be prepared and sent around to try 

to work out the dates for the workshop on the general SGAT 

provisions. 

MR. BELLINGER: Okay. 

MR. DIXON: I just think maybe -- for the 

record -- if I might state, the purpose of the E-mail is 

not only to finalize an actual workshop date but also to 

memorialize efforts to red-line the general terms and 

conditions of the SGAT and have a date for that; to 

identify U S West response to any red-lining of those 

general terms and conditions by the CLECs; to have some 

sort of informal meeting between all people who wish to 

attend, that's noticed through the E-mail process; as well 

as actually having a workshop that ultimately deals with 
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last page of Exhibit 68 is language that we understand 

tracks WorldCom's desires on this issue. However, the 

one dissimilarity, that this language came out after the 

Washington follow-up workshop. Therefore, we have not 

had feedback from WorldCom with a thumbs-up or 

thumbs-down on the language that's proposed here. 

Just to identify the issue for the 

record, 7-9 centered around the restrictions on use 

of the DA list information CLECs provide to us and we 

provide to CLECs. Related to that was making sure that 

the restrictions on use were -- that the restrictions 

on use were reciprocal vis-a-vis Qwest and the C L E C s .  

MR. NICHOLS: I understand WorldCom's 

concern was the issue of reciprocity in the language as 

described by Mr. Beck. I have some reason to believe 

that this may satisfy WorldCom's concern but I need to 

ask that the same treatment be had on this issue as the 

previous one, that is, WorldCom will speak tomorrow and 

confirm in this case whether this language is 

But I believe it probably will be. 

MR. BECK: On the off chance Tom is 

silent tomorrow, do we take that to be acquiescence? 

MR. NICHOLS: I will be here. 

MR. BELLINGER: I don't think there's 

danger of Tom being silent. Okay. Unless we hear 
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o t h e r w i s e  t h a t  w i l l  be c l o s e d .  

10-5? 

MR. BECK: 10-5, I t h i n k  a l l  o f  u s  

r e c e i v e d  an e-mail  from Tom Dixon d a t e d  J u l y  27, 2 0 0 0 .  

I ' m  n o t  going t o  make t h a t  pa r t  o f  t h e  r e c o r d .  But I 

t h i n k  w e  a l l  r e c e i v e d  t h a t  where h e  p o i n t e d  o u t  t h a t  10- 

and 10-6 are  d i s p u t e  o r  impasse i s s u e s  t h a t  have  been 

f u l l y  b r i e f e d .  T h e r e ' s  no th ing  more h e r e  t o  d o  t o d a y .  

MR. BELLINGER: 10-5 and 1 0 - 6  w i l l  be 

d i s p u t e d ,  b r i e f s  w i l l  be f i l e d  

MR. BECK: They've a l r e a d y  been f i l e d .  

MR. BELLINGER: F i l e d  on 7/21? 

MR. BECK: They were f i l e d  on t h a t  d a t e  

by U S  West and WorldCom. I d o n ' t  know i f  t h e r e  were 

o t h e r s .  I ' m  s o r r y ;  Q w e s t .  

MR. BELLINGER: Tha t  t a k e s  u s  down t o  

10-5 and 1 0 - 6 .  That t a k e s  u s  down t o  c h e c k l i s t  i t e m  3-3 

and 4 .  

MR. BECK: Yes. U n f o r t u n a t e l y  on t h e s e  

two i s s u e s ,  a l t h o u g h  a l l  t h e  b r i e f i n g  h a s  t a k e n  p l a c e  

I t h i n k  t h e r e ' s  t h e  p o s s i b i l i t y  t h a t  w e  can have some 

f u r t h e r  p r o d u c t i v e  d i s c u s s i o n  on t h e s e  i s s u e s .  But 

WorldCom's r e p r e s e n t a t i v e ,  M r .  Dixon, I t h i n k  needs  t o  

be p r e s e n t ,  a c c o r d i n g  t o  M r .  N i c h o l s ,  for t h a t  t o  o c c u r .  

I t h i n k  a t  t h i s  p o i n t  w e  need t o  d e f e r  t h i s  t o d a y  t o o .  
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1 Is that correct, Mr. Nichols? 

2 MR. NICHOLS: That's correct. 

3 MR. BELLINGER: I guess we'll let you 

4 talk with Mr. Dixon about that tomorrow and see if we 

5 want to take any further action. 

6 MR. BECK: We're definitely going to 

7 need to do something on the record tomorrow, and AT&T 
can 

8 chime in here, but I think AT&T would like to be heard 
on 

9 this issue. Qwest would and WorldCom may, I just don't 

10 know. 

11 MR. BELLINGER: Okay. 

12 MS. JENNINGS-FADER: When you say that, 

13 Steve, did you mean make some sort of oral 
presentations? 

know 
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1 4  

15 

16 

17 

18 

19 

20 

21 

22 

23  

24 

MR. BECK: Yes. Because based on the 

briefs that were filed, the last round of briefs, just 

to be clear on this issue, which was the redaction issue 

as well as the quit claim process for accessing 

right-of-way, the last round of simultaneous briefs on 

this was Friday. I know that the OCC, for example, 

hasn't had time to really digest those briefs and 1 know 

that AT&T floated some new issues in those briefs, I 

we did, and I'm hopeful some of those new issues are 

going to be grounds f o r  comprising consensus. I think 

also, for purposes of moving this thing along, need to 



25 f i g u r e  o u t  tomorrow what are the impasse i s s u e s  that 
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still remain, get those on briefing schedule, and get 

it done. 

MR. BELLINGER: Procedural question: 

I guess we can open Workshop Comments 1 tomorrow? 

Sounds like a fairly complex plan but we'll try it. 

Does that take us down to 3-10? 

MR. BECK: Does on my schedule. 

3-10, the action item $was to file briefs by J u l y  21st on 

reciprocity of obligations to provide poles, ducts and 

right-of-way access. Those briefs were filed. That's 

teed off for a recommendation. 

MR. BELLINGER: That's up for 

recommendation? It's an impasse item? 

MR. BECK: Yes. 

MR. BELLINGER: Item 3-11? 

MR. BECK: 3-11 I think actually was 

rolled into, really, 3-3 and 3-4. I think the parties 

to the extent they had issues with that addressed them 

in those briefs. I think we can have closure on that 

I'm not sure. I'll throw it to Mr. Sekich with AT&T. 

MR. BELLINGER: You said 3-11 was also 

in -- 

MR. BECK: It was addressed in those 

briefs because we redid 10-8. 

MR. BELLINGER: So you're thinking this 
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I s sue  1 under 3 .3  and 4 .  

MR. BECK: I t h i n k  t h a t ' s  3 . 4 ,  t h e  

r edac t ion .  

MR. DIXON: Yes. 

MR. BECK: But 3.3 i s  c losed .  

MR. BELLINGER: So 3 . 3  i s  c losed .  

MR. DIXON: Right .  

MR. BELLINGER: And 3.4 i s  s t i l l  open. 

MR. BECK: Tha t ' s  been b r i e f e d .  

MR. D I X O N :  Yes. 

And then you asked m e  t o  address  i s s u e s  

7.6, 7.8 and 7.9. 

J u s t  t o  r e f r e s h  everybody's r e c o l l e c t i o n ,  

7 . 6  i s  what 's  r e f e r r e d  t o  gene ra l ly  a s  t he  l i c e n s e  

i s s u e  and whether t h e  re ference  t o  a l i c e n s e  i s  

appropr i a t e .  And, again,  WorldCom b r i e f e d  t h a t  i s s u e .  

U S West -- excuse me, Q w e s t  made a proposa l ,  I guess  

e a r l i e r  t h i s  week, t h a t  adopts  what WorldCom proposed; 

and AT&T proposed, i n  our j o i n t  b r i e f ,  with one 

except ion ,  t h e r e  i s  t h e  r e fe rence  i n  paragraph 

10 .5 .1 .1 .2  t o  s t r i k i n g  t h e  words, b u l k  t r a n s f e r ,  and 

r ep lac ing  it with access .  And t h a t ' s  e s s e n t i a l l y  

r e c i p r o c a l  language with what WorldCom and AT&T 

proposed i n  paragraph 10 .6 .2 .1 .  

That change i s  accep tab le  t o  WorldCom; 
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and with that, the three paragraphs that addressed the 

licensing issues are acceptable to WorldCom; and that 

would take care of Issue 7.6 for WorldCom. 

MR. BECK: Can I interject real quickly, 

here, Tom? 

MR. BELLINGER: Identify yourself, 

please. 

MR. BECK: This is Steve Beck for Qwest. 

Just so the record is clear, the 

paragraphs Tom is talking about are found on the second 

page of Exhibit 1-U S W C-68. 

MR. DIXON: Thank you, Steve. I forgot 

to mention that. 

Dealing with that same exhibit, then 

we'll turn to Issues 7- -- 

MR. BELLINGER: So is 7-6 closed. 

MR. DIXON: 7.6 is closed from WorldCom's 

perspectives. I don't know if anyone else has any 

comments on it. 

MR. BELLINGER: Anyone else? 

(No response.) 

MR. BELLINGER: We can close that. 

Okay, 7 - 7 .  

MR. DIXON: Actually I had 7-8 and 7-9, 

Haygood. 
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filed it in the docket, and sent it to interested 

parties, and made it available to all other parties. 

We received a couple of requests for copies of the 

direct connection documents. We did comply with those 

requests. 

MR. BELLINGER: This item is closed, 

then? Very good. The next item I have that was 

carrying over was Issues 7-8 and 7-9. I think -- well, 

we were waiting f o r  WorldCorn's comments on this. 

MR. DIXON: Hagood, this is Tom Dixon. I 

I need to take a look at this. I apologize. I just 

got that this morning, and I also was looking at the 

SGAT that I just received. Maybe after the break I can 

confirm that, if that is acceptable. 

MR. BELLINGER: Okay. Is that also go 

for 3-3 and 3-4? 

MR. DIXON: Yes, please. 

MR. BELLINGER: Well, to make this easy 

for the court reporter, we'll close out Workshop 1. 

MR. BECK: Hold on, Hagood. If I may, I 

think there's couple of cleanup issues I might be able 

to fix up. 

MR. BELLINGER: Let's do that. 

MR. BECK: On Workshop 1, in about two 

minutes. 
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MR. BELLINGER: Please. 

MR. BECK: First of all, we discussed 

whether the 8th circuit decision may impact or impasse 

briefs from Workshop 1. And we suggested that a due 

date would be August 18th for any statements that any 

party might wish to make on that point. 

MR. BELLINGER: Would you say what point 

that was again? 

MR. BECK: The recent 8th circuit 

brief -- recent 8th circuit decision. And we would 

suggest -- and we talked this over with Mana 

Jennings-Fader as well -- that we make those statements 

due on the 18th, because we already have response 

briefs regarding the impasse issues due on that very 

same day. So, we can just roll any 8th circuit issues 

into those briefs, if everybody is okay with that. 

MR. BELLINGER: Any comments from anyone 

on that? Disagreement? Okay. Sounds like we have 

agreement. 

MR. NICHOLS: Give that date again. 

MR. BECK: That's all the 18th. Another 

quick point. I had pointed out we were fully briefed 

on a number of these impasse issues. That's actually a 

misstatement. As we just pointed out, we have response 

briefs from all parties due on impasse issues on August 
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18th. So, those are not -- after the 18th, they will 
be fully teed up for recommendation, but today they are 

not. Those are the two cleanup items I had, but Qwest 

is moving back to Workshop 2 and coming back to 

Workshop 1 a little later. 

MR. BELLINGER: Okay. Torn, do you want 

to do Workshop 1 cleanup right after lunch? 

MR. DIXON: That would be fine, Hagood. 

Thank you. 

MR. BELLINGER: So, now we will go on 

record for Workshop 2, and we'll finish up Workshop 1 

right after lunch. 

(Whereupon Workshop 1 was adjourned and 

Workshop 2 was resumed.) 

AFTERNOON SESSION 

MR. BELLINGER: Well, okay, this is 

Workshop 1. 

We are now on the record. 

Thor? 

MR. NELSON: While we have been going 

through the workshop just the past couple of days, 

myself and Staff, AT&T and Qwest have been talking 

about issue 3.4, I believe is the number from the first 

workshop, which was related to the rights-of-way 

section and what -- how -- how and when agreements 



8 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

13 

1 4  

1 5  

16 

17 

18 

19 

2 0  

2 1  

22 

2 3  

24 

2 5  

related to rights of way will be given to CLECs and 

such things; if you recall going over that issue. 

We had agreed at the end of the last 

workshop to have sort of a subsequent process where the 

OCC and Staff proposed some language which was sent up 

to the group. AT&T and Qwest responded to that and 

responded to each other as well, and those feelings 

have all been made. 

At this point in time, what is -- what we 

propose to do is AT&T and Qwest and Staff and the OCC 

are continuing to negotiate this issue off line. We 

have scheduled a meeting which we are actually going to 

invite anybody who cares about these issues to attend 

from 8 : 3 0  to 12, Tuesday, August 29, at the OCC's 

offices at 1580 Logan Street. We'll be meeting to 

discuss these issues further. 

It is anticipated that we will then, as a 

group, provide comments to everybody else on 

September 11 regarding what we have agreed to; and if 

anything -- and hopefully that will be everything. But 

if we haven't agreed to everything, we'll also identify 

to the rest of the group what aspects of the as SGAT 

provisions at issue here continue to be at impasse or 

subject to negotiation. 

Our proposal would then be to take a 
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maximum of 20 minutes -- we actually say -- gave 
ourselves a specific time limit of the third workshops 

which are scheduled for September 19th, 20th, and 21st; 

one of those days, take 20 minutes to give a brief 

two-minute overview for those folks who didn't get a 

chance to review their E-mail about what this little 

subgroup was able to develop. And then to allow other 

parties, if they wish, to make any comment on the areas 

that have been agreed upon or the areas that we're 

still at impasse on. 

We would then propose to have an impasse 

brief due on the 22d of September on this limited 

issue. And that would be the proposal of the OCC, 

Staff, Qwest, and AT&T for resolving Issue 3.4. 

MR. BECK: Thor, I thought I would add 

the internal dates we talked about for the small group 

that meets on this, as well, so those other parties who 

are deciding whether to attend -- they might want to 

know that. 

MR. NELSON: Oh, s u r e .  

MR. BECK: Do you want me to do that? 

MR. BELLINGER: Go ahead. 

MR. BECK: Those were on September 7 -- 
I'm sorry, September 1, Qwest would send out to the 

25 small group that met at the OCC's offices a draft of 
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10 

the consensus changes that we -- the group had agreed 
to. 

We didn't discuss this, but I would 

suggest that we also send out a draft of the impasse 

issues, a draft description of the impasse issues as we 

see them at that point, because Labor Day comes soon 

thereafter. We gave the other parties or the other 

participants in the meeting until September 7th to get 

feedback to Qwest to tell them where they were 

inaccurate in their report. 

And then on the 8th, Qwest would turn 

around and send back to the small group, you know, a 

corrected -- things that were in error; and we'll reach 

consensus on that document and then we send it out on 

the llth, which Thor, mentioned to all the parties in 

the proceeding. 

MR. PETERS: Ed Peters with NAS. 

Could I get you just to restate the date 

and time and scope for this next meeting. 

MR. NELSON: We're talking about Issue 

3-4 from the Issue Log, which relates to rights-of-way 

generally. Do you want the specific -- the SGAT 

portions that we're talking about are generally 10.8.1 

and following; and then the attachments in the SGAT 

relating to -- what is now called the quit claim access 
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agreement and the quit claim consent form, I think are 

the two attachments. 

MR. BECK: I think it's consent to quit 

claim, actually. 

MR. NELSON: Consent to quit claim. 

That's the subject matter we're talking about. The 

meeting is 8 : 3 0  in the morning on August 29th, 

anticipated to go till 12; and it's at the OCC's 

offices on the 7th floor at 1580 Logan Street, which is 

the same building where the last workshops were held. 

So it's one floor up, if you can remember that. 

MR. SEKICH: Thor -- this is Dominick 

Sekich with AT&T. 

I guess a couple comments: Would you 

mind circulating to the E-mail list -- I guess this 

list of dates -- so that all parties have that, I 

guess, in written form; those that may not -- who may 

not be in attendance today might have an opportunity to 

take a look at those dates. 

Secondly, just a comment for the rest of 

the participants, although the Colorado Open Issues Log 

lists this as item 3-4, this has kind of mutated over 

the course of the last month since the last workshop. 

It's probably best to take a look at the parties, I 

think Qwest, AT&T and WorldCom's and OCC and Staff's 
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comments, for the past couple weeks to get an idea of, 

I guess, the substantive comments -- substantive 

comment about what we'll be talking about an 

August 29th, instead of sort o f  summarizing it here. 

MR. NELSON: i have no objection -- this 

is Thor Nelson. 

I have no objection to sending out a list 

of those dates if that would be helpful. 

MR. BELLINGER: Would you also take the 

role of, if anyone wants to opt in, they can go ahead 

and E-mail you? 

MR. NELSON: Absolutely. 

MR. BELLINGER: All right. 

Okay. Any more on item 3.4? 

(No response.) 

MR. BELLINGER: I would like to remind 

everyone to identify yourself when you speak. In this 

big room, it's hard to even -- with the speakers, it's 

hard to know even what direction you are coming from. 

And so I also would like to remind you to speak into 

the microphone. When you start cutting out, it's hard 

for the court report to hear you. If you hear yourself 

cut out, stop and get a little closer and repeat. So I 

would like to mind everybody to do that. 

We are still on Workshop 1. 
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I wanted to wrap up several of the items 

Tom Dixon you asked for. 

MR. DIXON: Yes, thank you. 

This is Tom Dixon for WorldCom. 

And responding to issues you raised this 

morning, Haygood, the issue that was raised to me were 

we satisfied with the corrections proposed under Issue 

3.3 that dealt specifically with SGAT Section 10.8.4. 

And I have had an opportunity to review this 

information with some of the prior SGATS as well as 

talk to Steve Beck about this and we're in agreement 

with the language that's now found in Section 10.8.4. 

MR. BELLINGER: Speak into the mike. 

MR. DIXON: Sorry, 10.8.4, with a couple 

of caveats. 

Clearly in Section 10.8.4 and some of 

item subparts that are still referenced to what is 

referred to as a standard inquiry and a reference to a 

schedule in Exhibit D, found in paragraph 2.2; and to 

the extent that language is contained in Section 

10.8.4, we've already briefed that issue and we're at 

impasse on that. 

So by agreeing to the language in Section 

10.8.4, we're not waving what we've raised on that 

point in the -- so to the extent there are changes in 
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that section, the changes are fine with that 

understanding. 

The only modifications to the proposed 

language are found in paragraphs 10.8.4.4.2 and 

10.8.4.4.3. In both of those paragraphs, there is a 

reference to a CLEC requesting records within 60 

calendar days. And the operative language is, After 

notification of the completion of make ready. And in 

both instances I believe Qwest has agreed to note -- 

insert the word, after written notification. The SGAT 

didn't state whether it was oral or written. 

And it's my understanding with the change 

to add the word written before the notification, that 

both -- in both of those of paragraphs, we have 

agreement on that particular section and that would 

resolve Issue 3.3. 

MR. BELLINGER: Okay. So 3.3, itself, is 

resolved. 

MR. DIXON: With respect to that language 

in the SGAT. 

MR. BELLINGER: Okay. 

MR. DIXON: There is still the whole 

redaction issue under 3.3, that is a whole separate 

matter; so we're just talking about the actual SGAT 

language in this particular section which is really 
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22 would propose we do is have M r .  Freeberg, who is our 

23 witness on Checklist Item 3, kind of do a brief overview, 

24 very brief overview, of the checklist item and then get 

25 into the issues, as you say, Judge, one by one having each 
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party -- you know, Qwest say this is what we think the 

issue is, this is wnat we think how it should be resolved, 

this is why, and then have everybody else who has anything 

to say on the issue cnime in after that and/or a s k  

Mr. Freeberg questi9nr. 

T....-.-. 
ri d u ~  ARLOli  : Frcceec . 

E?.. BECK: OKay.  

543. FiiEEBEiiS: Good morning. Tom Freeberg 

for Qwest. I :,le: dire=: ar.3 rebuttal testimony in Oregon 

representing Qwesc on Checklist Item 3, Access to Poles, 

Ducts and Right-cf-wa). F c r  many checKlist items, Qwest 

can show that since :he Fassaqe of the Telecom Act the 

volumes of access Fro-videa have grown dramatically This 

pattern is not so dramatic for Checklist Item 3. While 

access to over 4 0 , O C O  Qwes: poles and over a hundred 

thousand feet of Qwest duc: have been provided, extensive 

access was also proviaed p r i o r  to the Act. 

To align with the Act and with Oregon law 

enacted as a resul: of the 1999 Oregon House Bill 271, 

Qwest follows a three-step process in providing pole, duct 



21 and right-of-way access to CLECs which it has an 

22 interconnection agreement. 

23 First, in response to submission of a 

24 request form found in Exhibit D of the SGAT, Qwest conducts 

25 a records inquiry. The request is responded to in ten 
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days. The response acknowledges Qwest's ownership of 

facilities on a route, provides distances and counts poles 

or manholes along the requested route. Poles are then 

visually inspected for soundness and available space for 

ax2:tional artarhTetcc. C - = t  a:ia ccnciuir  are skerz.'.cc! and 

inspected for continuity and integrity. 

IdentificaEion of make-ready work is the 

point of the fieid verifrcazion; the second step in the 

process. Field verification is completed in 35 days. 

Kake-ready construction is the third step 

of the process. Make ready may involve rearrangement or 

reinforcement of current facilities, including placement of 

interduct so that new CLEts facilities may be placed. The 

SGAT allows a CLEC to complete its own field verification 

and make-ready work if it prefers. This is described in 

the SGAT at 10.8.4.2.1. That would be Page 186 of Qwest 1 

-- Exhibit Qwest 1. 

MR. BECK: And I hate to interrupt here, 

but maybe it will be helpful for you to explain how this 

SGAT works as far as the footnotes, what's redlined. 



21 MR. FREEBERG: Section 10.8 of the SGAT 

22 describes Qwest's ob1iga:ions around poles, ducts and 

23 right-of-way. As you look at Qwest 1 and go to Section 

24 10.8 which begins at Page 176, you'll find extensive 

25 revisions to the language. You'll find struck through 
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language, and you'll find new language which is 

underlined. This language that's shown here as a result of 

workshops that had been previously conducted and reflects 

consensus reached in those previous workshops. 

Back to tne process -- oh, and footnotes 

within that SGAT attempt to try to capture whether or not a 

given proposed amendmezt tc the SGAT is, in fact, still 

proposed or if, in fact, c3nsensus has been reached on the 

amendment. The three-step prccess that I just mentioned 

involves a 45-day interval prescribed by the FCC, and that 

45-day inrerva?, when adhered to, by definition provides 

nondiscriminatory access tc poles, ducts and right-of-way. 

Some carriers may choose tc view records in advance of 

submitting a formal request for access to poles, ducts and 

right-of-way. This optional preorder step is documented in 

the SGAT at 10.8.2.4, page nunber -- if you could give me a 

moment. 

MR. BECK: 178. 

MR. FREEBERG: 178. Thank you. While 



20 Qwest's Checklist Item 3 obligations are included in 

21 Section 1090, SGAT's prices are contained in Exhibit A to 

22 the same SGAT. The parties, because they've collaborated 

23 in workshops in Nebraska, Arizona, Colorado and Washington, 

24 only have a few Checklist Item 3 SGAT disagreements that 

25 remain. In Arizona and Nebraska, at least conditional 
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approval of Checklist Item 3 has been reached. 

Tne agenda for today's session includes 

those areas of aisagreement, and briefly, they involve 

rs:icroc:ty of z z - e s c ,  : r . t e rva l -c  for v e r i '  larje reqdests, 

agreements witn multiple awelling unit owners, a 

distinction between airect and indirect control of 

facilizies anc, fir,ally, warranfies of nondiscrimination. 

Qwest is hopefi;; z n a t  s0T.e or all of the disagreement can 

D e  resolved in t n i s  w o r ~ s h o ~ .  Thank you. 

X 3 G E  ARLOW: Thank you. Ms. DeCook? 

MS. DeCOOK: We don't have a general 

presentation. We'll aeal with the various issues on a 

point-by-point basis. 

MR. TRINCHERO: That's true for us as well. 

JUDGE ARLOW: Mr. Heath? 

MR. HEATH: Tnat's the same for us as well. 

JLJLGE ARLOW: Thac being the case, the area 

of disagreement perhaps should be raised first. Although 

we have the list here, I think it would be fair to have the 



20 intervening parties couch the problem in their way, so 

21 Ms. DeCook, if you wish to comment on the first checklist 

22 item and how you would characterize it. 

23 MS. DeCOOK: In terms of the identification 

24 of the disputed issues and wnether those are accurate or 

25 not? 
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JLTDGE ARLOW: Yes. 

MS. DeCOOK: I believe that generally they 

are acciirate. I believe tnat there are some sub issues 

that perhaps fall cnaer 3 - & ,  =he righz-of-way agreement 

issue, that are n3t reflected there, but I think they are 

coverea under =ne s c r e ~ ~ a .  

- -  

JUDGE F..RLOirr’: OKa} . 

MR. SEKiCt. . :  T,h..rs is Ocminick Sekich for 

AT6T. In additiDr., I E h i R t . ,  since we filed testimony or 

comciients in this Frxeedln;, this is another instance of 

how 1 think the S S A Y s  k i r . 2  of sliF and slide ahead of where 

comments are in ar.y giver. prcceeding. This provision -- 

this Section 10.6 of the S 3 T  t,as been fairly extensively 

revised over the ias:  month o r  so. There are issues that, 

I think, have deveicped ana Dlossomed maybe since the time 

we’ve raised -- or raised the issues ir: our testimony. 

Accordingly, when we, I guess, hit each major category, 

there may be some smtleties thac weren’t originally 



19 reflected in the original comments,'and I think we'll 

20 probably have that opportunity here to flush those out a 

21 little bit more. 

22 JUDGE ARLOW: Yes. To the extent that 

2 3  revisions in the SGA? have caused you to want to change or 

24 modify the testimony tha: was originally submitted, you 

25 have the opportunity to do that here. So if a new issue 
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has arisen that you would have raised had the SGA? been 

altered previously, feel free to bring those issues to the 

fore o r  to q-escic:. t?? ~3r.cza;e with respect to 

ambiguities or intent. 

, .  

MR.. TRINCHERO: Your Honor, just as a 

clarification Dcin: f s r  :ne record, I believe that Qwest 

Exhibit i was originally filed wichout this redlining 

earlier in the proceeding. We're now going to rely for 

purposes of this workshop on the red-line version. 

An3 1 JUS: want to clarify. You are 

substituting this red-line version for the earlier version 

of the SGA? that was filed in this proceeding; is that 

correct? 

MR. BECK: That's correct. The actual 

filed SGA? with this Corrmission has not been refiled as a 

red-line version. ?his is an exhibit for this proceeding, 

and these are changes that we propose that we think satisfy 

271. As they reach consensus in Oregon, we will file a 



19 new, official SGAT, you know, as the Oregon SGAT 

20 un-redlined, but with those consensus changes. So if 

21 that's clear as to what Qwest 1 is, great. 

22 MR. TRINCHERO: Thank you for that 

23 clarification. 

24 JUDGE ARLOW: Mr. Heath, anything? 

25 MR. FEATH: Nothing to add. Thank you. 
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JC'SGE AiiSOh': Thank you. ?hat being the 

case, if we could :he:. beeir., therefore, with the pcrtior. 

cf the agenda unaer Lnx~ar  II i3, Dlsputed Issues, 

characterized as 0 ? - 3 - > ,  the SGAT definitions of ownership 

or control ana rig::-of-way. 

KI. Sekich, 1 beiieve that you had comments 

on Page 22 of yodr testirr.ony reflected in those 

definitions? 

MR. SEKICt!:  Right. And I think here's an 

instance where tne ?SA7 P'as qone a couple steps past the 

point I was commenting on i n  r rpy  testimony. We might focus 

this particular issue OR a particular paragraph or section 

of the SGAT -- a couple paragraphs or sections. One we 

would, I think, benefic from looking at first is Section 

10 .8 .1 .5  where Qwest proviaes a definition on -- 

JUDGE ARLOW: I'm sorry. 10.8.1.5. Okay. 

MR. SEKICH: That's right. I have it on 



18 Page 1 7 7 .  

19 JUDGE ARLOW: Yes. I see it now. Two 

20 lines long. 

21 MR. S E K I C H :  Right. It's a short 

22 provision. 

23 J U D G E  ARLOW: Thank you. 

24 MR. S E K I C H :  This is where Qwest has 

25 captured -- attempted to capture a definition or an 
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1 explanation of the phrase ownership or control to do so. I 

3 although we're grateful that Qwest has made an attempt to 

4 help C L E C s  out by defining it, further continues to be too 

5 restrictive. Spec-fically o';r concern relates to conveying 

6 an interest in real prcperty as "A," unnecessarily 

7 restricted. 

8 I think ATdT and C L E C s  would be better -- 

9 C L E C s  would be better served by having a definition that 

10 woula allow C L E C s  access to any -- to -- in other words, I 

11 think the legal right we're looking at is a legal right to 

12 have access to poles, ducts, conduits, rights of way as 

13 opposed to merely that legal right to convey real property 

14 interest. I think C L E C s  are probably not well served by 

15 having to either anticipate or demonstrate whether a 

16 particular interest is one that could be conveyed as  a 

17 matter of interest in real property. I think there are 



18 probably interests that don't rise to the level of real 

19 Froperty interests. 

20 JUDGE ARLOW: You mean right of entry as 

L l  opposed to an easement right of entry is not conveyable and 

22  an easement is, and I guess these are first year law school 

23 questions. 

24 MR. SEKICH: Arguably, right of entry or a 

2 5  license agreement o r  an easement, these are commonly 
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property that require reccraation to be affected as of 

+I- &..irci parties, ET,= as ~ C L  say, it's sort of first year law 

school kind of property law issues. Our concern is that 

that, I think, mayDe creates an environment that is a 

lictle too -- that this SGF.7 need not concern itself with 

and that the CLECs ana Qwesc need not concern itself with. 

i think it is a i f f i c G : l t  for CSSCs to determine any 

right-of-way which is s o r t  of defined in this agreement -- 
we'll get to that i n  a seton-', -- any right-of-way to have 

to decide whether that is somezhing that is construed as a 

legal property right unaer t h e  laws of the jurisdiction 

and, if so, what are the formalities for the transfer of 

that. It's AThT's position that it's probably not 

necessary. The facc -- 

JUDGE ARLOW: Have you proposed language to 

Qwest? 



17 MR. SEKICH: Well, this is -- perhaps, this 
18 is a step back. I think we can mention Mr. Beck and I at 

19 the Colorado second workshop which was held last week had 

20 met off  line on these issues and have agreed to take some 

21 of these issues back, try to work them with our perspective 

22 clients and meet later in the month of August to resolve 

23 some of these. I would have, I think, some language that I 

24 would propose on the record here understanding that this is 

25 perhaps the first time Qwest has had an opportunity to 
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tr.i.5:: arou: :r.:s; 2 - : ! ~ . 3 , > - -  -*.. :r.e isszss shcu ld  nct tr 

surprising to them. The changes, I think, are fairly minor 

in this particular. 

7 , T n - r  
d u w o -  X X W :  Mr. Beck, are you in a 

position to work. OX:= aTreec-upon language at this stage at 

least for the purpases of :he Oregon SGAT? 

E.:?.. BECK: Thac's a tricky question. 

Theoretically speaking, yes, but I think we're blending 3-1 

and 3-2, first of a l l ,  here, and I think Dom would agree -- 

or Mr. Sekich. I don'c k z o w  now formal we want to be here 

today. 

JUDGE ARLOW: Whatever works. 

MR. BECK: 3-2 1s really where we have 

agreed to meet ana nash out issues, and 3-2 what it really 

boils down to is what is the process for giving access to 

rights of way since they are inherently different from 



17 poles and ducts which are physical. Rights of way are a 

18 legal right. 

19 JUDGE ARLOW: I see. So once you work out 

20 3-2, then you'll have a better sense of how to shape 3-1 to 

21 accord with your understanding of what you intend to do? 

22 MR. BECK: Possibly so; although I would 

23 like to restrict a little bit of our discussion in 3-1 

24 before going to 3-2, because I think maybe we can reach a 

25 little bit of an agreement on 3-1. 
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-.,--.- * - *  p . .  
bruu; ~ . , , n :  Eecause i f  3-1 is re-dzea to 

3-2, it's really ail cne question. 

E?. 3EfK: ?s:entially. I don't understand 

AT6T's positio~ ye:, so I r..eea to explore that fully. 

2UDGE MLOK: Do you need to caucus, or can 

you do that here now? :'r ?us :  trying to get matters off 

the table. 

W .  SECK: Z think, Judge, and I think we 

coula do it pretty qis:cb:Aj r.ore if I could explain what I 

think is going on  neze, an5 i f  I'm wrong, Mr. Sekich can 

correct me. 

JL'3C;E A X 3 h ' :  Okay. 

MR. EECK: 3-1, at least the portion that 

Mr. Sekich h a s  mentioned, revolves around 10.8.1.5, the 

phrase of ownership, and as I understand what you're 



16 saying, Mr. Sekich, is that the rea'l property words in here 

17 are what you have a problem with. And I think, you know, 

18 as I was looking at this this morning, I think maybe, maybe 

19 -- and I'm not sure -- maybe you have a point on poles and 

20 ducts, but as far as right-of-way, it's clearly a real 

21 property interest, and I think if you think about it from 

22 the real property owner's standpoint, they are not going to 

23 be real happy about us no: going through the conveyance of 

24 a real property interest if you have -- if you want to get 

25 access to our right-of-way and dig it up or place poles on 
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their land. And that's the reason tnat we have real 

property in 10.8.1.5. 

1:'s poss:b:e wnat we ought to do is break 

it up and say f c r  pdrposes cf right-of-way you only need 

the ability tc, convey real property as opposed to poles and 

ducts. Maybe it's just acilicy to convey access. On the 

other hand, psles ana aucts are probably real property once 

zhey're pertinent to :ne act-Jal land 

so -- 

MR. S E i i I C I i :  If i might maybe ask a couple 

questions to help clarif; th -s ,  because I think we are 

getting very close to an issue that Mr. Beck alluded to 

which, : think, provides perhaps a kernel of the dispute. 

I'm not sure if in testimony but I'm not sure in Oregon if 

we presented certain documents that we presented in our 
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forums which were, I think, for ease of reference called 

MDU agreements, mcltiple dwelling unit agreements. Those 

provided other things U.S. West/Qwest's right of access, 

right of entry, right-of-way, if you will, to premises to 

install various equipment, do various things. 

It's AT&T's belief that, in fact, those 

agreements establish a right-of-way that CLECs, such as 

AT&T, can have access to as a matter of law under the Act 

and the FCC rules. W e  have heard various things in 

different jurisdictions fron Qwest about whether, in fact, 
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they believe these create a right-of-way or some sort of 

right. 

t%. BZCX: 0c:ection. We've always been 

consistent on that, DOT.. You know that. 

MR. SEK:C.U.: Well, that's fine. Maybe we 

can -- for the p'rpose of rh:s record then, perhaps you can 

elininate the reccrz k e r e  anz  cell us what that position 

is, because I thinK 1: aces have an impact on our position 

here. 

MR. BECK: We have aiways stated that if -- 
Qwest has always state:! Enat i f  we had right-of-way we 

would convey it to you, but it is our position after 

looking at your briefs that have no law cited on this point 

that they do not convey right-of-way, that they are private 



15 agreements between the land owner and us for the purpose of 

16 providing telecommunications service. 

17 JUDGE ARLOW: Do you have language that you 

18 have utilized in other regions that have dealt with this 

19 issue, or is this uniquely being dealt with out here for 

20 the first time? I wouldn't imagine that that would be the 

21 case. 

2 2  MR. SEKICH: Yeah. This is an issue that 

23 is not of great age; although it has been, you know, raised 

24 in other jurisdictions. I have to tell you: There is 

2 5  probably not a uniform position on all RBOC, for example. 
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9 

10 

11 

12 

13 

i4 

AT&T has raised these issues in other places. The variety 

ana strains of this issue k i n 3  of do vary from jurisdiction 

to 1urisdic:io~. 

JUDGE ARLOW: How did the SGAT work out in 

Texas? Do you have something there that is indicative of 

what they used? 

MR. SEKIC!-!: On this particular issue? 

JUDGE ARLOW: Yeah. 

MR. SEKICH: I couldn't tell you.  I don't 

know. 

JUDGE: ARLOW: Okay. New York, Bell 

Atlantic, you don't know there either? 

MR. SEKICH: No. 

JUDGE ARLOW: Okay. Because to the extent 



10 (No response.) 

11 JUDGE ARLOW: Okay. Would you like to make 

12 some kind of preliminary comment with respect to the item 

13 that you designated as O R - 3 - 2  and how the issue is framed? 

14 And then I'll give other parties an opportunity to talk 

15 about their issue of the frame of the issue. 

16 MR. BECK: I think Dom is right. This is 

17 

18 

19 

20 

21 

2 2  

2 3  

24 

2 5  

? 

2 

3 

4 

5 

6 

7 

8 

an over-arching of many sub issues that are not very well 

keeled at this point. The issue of the process of 

right-of-way was one that was really brought up late in the 

process by the CLECs, and Decause it has never been 

actually requested, the process has never been really 

flushed out, so we are s:ill working collaboratively with 

the CLECs in the conzext of the Cslorado proceeding. And 

actually those negotiations are being brokered by the 

office of Consomer Council :here in Colorado, and we're 
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very hopeful tha; we're qoing to be able to address in a 

consensus way a lot of these issues given that at least we 

are -- we've alreaay bent quire a bit, and I think we're 

willing to bend more Char. ever. what is here in the SGAT now 

that you see today on these issues of how one provides 

access to right-of-way. 

And so I just wanted to be clear on the 

record that what we're doing in Colorado is something we 



9 want to here in Oregon unless there's an express Oregon 

10 prohibition on any of these things, and I don't think there 

11 is, to the best of my knowledge. I think the solution in 

12 Colorado will very likely be the same solution in Oregon, 

13 and to the extent we cannot agree in Colorado on certain 

14 issues, we have worked o u t  a schedule for briefing there of 

15 those issues, and we would be happy to share both the 

16 consensus language, the disputed issues list, our briefs in 

17 Colorado and stand ready for further briefs in Oregon, if 

18 necessary, from parties who are not -- who are here who are 

19 not in Colorado. 

20 And I think tnat's really the best we can 

21 QO probably on 3-2 Gnless yoc'd like some kind of more 

L -  s-rsra-clve oescrirrizr. cf c:.? i,es~e that's before L S .  

23 JUDGE ARLOW: I think what I'd like to do 

24 is j u s t  to give eacn of the other parties the opportunity 

^ ^  

25 to ask Qwest or z c  ra:se : h e i r  positions with respect to 
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those issues and see to wnat extent there is either -- if 

we can more sharply aefine the issues of disagreement or 

find perhaps with the areas that agreement can be reached 

either on the SGAT terms or otherwise. Ms. DeCook? 

MS. DeCOOK: Thank you, your Honor. I 

agree that this is an issue that's iterative that's being 

worked as we speak. We have briefed it in other states. 

We could certainly provide those briefs to the Commission 



9 as part of the record here. I think the parties are also 

13 trying to work through language which may obviate the need 

11 for taking this to dispute resolution, so it may -- we may 

12 want to wait until after the discussions flourish somewhat, 

13 see where they go before we do a briefing. 

14 One thing I would like to point out is that 

15 this is where MDU and right-of-way issue kind of blurs, 

16 because I believe CLECs  have asked for access to M D U s ,  but 

17 because Qwest does not consider an MDU access right-of-way, 

18 they can make statements that said there haven't been any 

19 request for access tc right-of-way, but that's not 

2 0  completely accurate. There have been. In fact, AT&T has 

21 made access to N D U  requests, and that's why this issue is 

L L  an important issue. 

23 An3 32s: as a ministerial item, Qwest has 

24 put into the record scae language it proposed. We have 

25 proviaed Qwest with some rea-line revisions that I'd like 
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1 to hand out and make p a r t  of the record here, if I could. 

2 J U D G E  ARLOW: Right. Please do that. One 

3 of the concerns that I was going to voice was the fact that 

4 in the event that we do no: reach a stipulated agreement 

5 later on we obviously don't want to have to use the extra 

6 workshop at the end to clean up things that might have been 

7 taken care of at the first go. 



8 MS. DeCCCK: Well, we‘d be happy to put it 

9 in. Would you like it marked as AT&T l? 

10 JUDGE ARLCW: That’s fine. 

11 MS. DeC03K: I would just like to note 

12 because these processes are being worked after what I 

13 envision will be tne closure of the first workshop here we 

14 may want to talk about at the end of this workshop a 

15 process for getting information into the record and to the 

16 

17 

18 

19 

20 

,... 
L -  

2 2  

2 3  

participants here that occurs in another state. What I 

envision happening is that we’re going to continue to work 

on this document and perhaps come up with a completely 

different set of changes that some are agreed to, some may 

be in dispute and that we’ll somehow need to get in the 

reccre here. 

-,.n-c 
d d V u t  ARLOW: You know, obviously, we want 

to have a record ~ h i c h  is reflective of the positions of 

22 all the parties =e  :he er:ter.t tnat they haven’t been 

2 5  resolved by st;pz:a::cc, a n d  I realize that as these 

41 

1 proceedings go on ir. otl-,e: scates there will be additional 

2 materials offerec in the record. However, we would rather 

3 have some kind of oraerly way either through deadlines or 

4 through the subrission ~f documents that are stipulations 

5 by issue in which a i :  par:ies say on this issue these are 

6 the materials that we submitted and which we now wish 

7 Oregon to review in lieu of having a further hearing-type 



8 proceeding. In so doing, I would hope that the process 

4 would include resolurion of the issues and that only the 

1 0  material that's submitted beyond as supported documents 

11 either to explain how the stipulation was reached -- the 

12 

13 

14 

15 

16 

1 7  

18 

19 

? n  L b' 

2 1  

2 2  

agreement was reached o r  on areas where there are 

disagreement that still remain that there's comment l u s t  in 

order to keep this ching manageable. 

MS.  DeCOOK: Okay. And let me hand this 

out, and then I ' n  going to ask Mr. Sekich to briefly 

explain the revisi0r.s :hac we've made. 

J U X E  A R i W :  Thank you. 

MR. SEK1C.U.: I could actually explain them 

wh:le she's passin; the? oc:. ?!-.is AT&T Exhibit 1 was 

provided to some cf tne parcies here in Colorado. It's 

meant to De a tocl r c  103k specifically at the MDU issue; 

23 unaerstanding rhs: r z e  lz-.zd:asr applies co all rights of 

24 way, not MDUs. i.s a r o c - ,  _ _  . - I z  I nor meant to be the 

. .  25 aefinitive issue cf cr. zighr-of-way poles, 
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1 conduits, righrs-ct-ha: , - s s u e s .  We had to accept changes 

2 that Qwest had made to tk.:s document, cut and pasted. 

3 Despite our best attempzs E C  make sure this document 

4 reflected a clear, I guess, snapshot of the parties' 

5 positions on tnese matters, we can't represent that thls 

6 includes a:: of the nuances of the parties' positions. 



7 For example, an issue that I think we'll 

8 get to very shortly Oregon 3-4. I think the parties still 

9 have some disputes over that issue, those changes, and 

10 CLECs' position, AT&T or WorldCom's position, is not 

11 reflected in this document. Use this document as a tool 

12 just for MDU use on tha: issue. 

13 MS. DeCOOK: Your Honor, just one 

14 clarification is we already marked as AT&T 1 through 11, so 

15 this may be AT&T 12. 

16 JUDGE ARLOW: Let me just take a look at 

17 

18 

19 

2 0  

21 

22 

23 

24 

25 

our records here. One moment. 

KS. DeCOOK: It appears to be on the last 

page of Mr. Sekich's testimony that his testimony is AT&T 

JUDGE ARLOW: Yes. I notice that 

Mr. Sekich's testimony is marked AT&T slash 11. 

ES. DeC331.:: Sc this would be AT&T 12. 

J S X E  ARLOW: I'rn looking at the other 

testimony, and 1 nccice that AT&T slash one is the Wilson 
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1 testimony -- Wilson's testimony. 

2 t4S. DeCOOK: Right. And then he has a 

3 number of attachments that, I think, are separately marked 

4 as exhibits. 

5 JUDGE ARLOW: So that would make this one 

6 then 12. 



7 

8 

9 

10 

11 

12 

1 3  

1 4  

1 5  

MS. DeCOOK: Okay. Thank you, your Honor. 

MR. BECK: I think, your Honor, then we 

need to renumber what has been marked today as Qwest 1 as 

Qwest 31. 

JUDGE ARLOW: 31? 

MR. BECK: 31, yes. 

JUDGL ARLOW: I received a request from 

Mr. Butler I guess it was last week to start marking 

Workshop 2 exhibits with 200 so that -- I don't know how 

16 that number was chosen, but that's what he's requesting 

17 that came in to me. Have you heard that? 

18 MR. BECK: It doesn't surprise me, but no, 

19 I haven't heard it. 

20 P:?,. REICHKAK: I think the idea was that w e  

21 would reserved 1 Ehrouqh 199 with Workshop 1, and since we 

22 started to give us Toon a s  Deing Workshop 2. 

23 X D S E  ARLOW: So hopefully, nobody will 

2 4  feel the compulsion to fill up the intervening numbers, and 

25 1 guess the question that came in from Mr. Butler at the 
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1 same rime was whether all of the other parties in the 

2 proceeding could likewise number their testimony in a 

3 similar matter so that we would know what testimony was 

4 associated with which workshop. I'm glad somebody is 

5 watching. 



6 

7 

8 

9 

1 0  

11 

1 2  

13 

1 4  

1 5  

16 

17 

18 

13 

20  

2 1  

22 

MR. BECK: I'll have to thank Mr. Butler 

for that. 

J U D G E  ARLOW: Are we all now numbered 

correctly? Good. All right. If you would, please, note 

in going back through the record that the Qwest exhibit 

which was offered as Exhibit 1 is now 31. Thank you. 

MR. BECK: Do we have to formally move the 

admission of these for purposes of this record? 

JUDGE ARLOW: No. 

MR. BECK: Thank you. 

JUDGE ARLOW: M r .  Sekich, was there 

anything further that you wish to say with respect to the 

language offered in A T b T  Exhibit 12? 

M F .  ,CSI.:ICS: Actually, I would have a f ex  

comments that I car. keep very, very brief. Hopefully under 

two minutes. What we did on this particular issue, which I 

think we're call5nq :he E13C issue, as I cautioned before, 

23 applies to all righc-cf-way agreements, not just MDU 

24 agreements is to no: dismiss Qwest's proposal out of hand. 

25 We have accepted it and have made certain changes to it. 
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1 Our changes might be grouped in two 

2 categories: The first are changes relating to the consent 

3 that Qwest requires CLECs to obtain from land owners both 

4 not only to disclosure of right-of-way agreements, but a l s o  

5 to the transfer of those agreements; and the second issue 



6 relates to, I guess, the what we might call a quitclaim 

7 issue, what the nature of the further conveyance or that 

8 right of access provided to CLECs, what the nature of that 

9 is. I won't dwell on that second part. I think we had a 

10 flair of that discussion when we discussed issue 3-1. 

11 I will point out on the what we call 

12 consent issue that Qwest's proposal requires CLECs such as 

13 AT&T to obtain consent from land owners not only to the 

14 disclosure of the underlying right-of-way agreement, but 

15 also the consent tc the transfer of the actual interest. I 

16 t h i n k  AT&T had a number of issues about this that we will 

17 address at some later point. We don't believe the consent 

18 1 s  required in a l l  instances, and in those circumstances 

19 which we believe to be fairly final circumstances where 

20 consent may be required, the process Qwest has proposed is 

2: so burdensome to both the iand owner and to CLECs that it 

22 actually pushes Q r ~ o s t  f c r c n e r  away from their satisfaction 

23 of this checklist ::em. 

24 JUDGE AIILOW: Where is the section that you 

25 want to cite witk boch :he proposed language? Do you have 

B O L W  A K 3  ASSOCIATES 
( 5 9 3 )  294-0346 

46 

1 the citacion number, or is this sprinkled throughout 

2 Section 1 0 . 8 ?  

3 MR. SEKICH: Well, unfortunately, it is 

4 sprinkled throughout Section 10.8, but it also appears in 



5 

6 

7 

8 

9 

10 

11 

1 2  

13  

some attachments to the SGA?. I think it's exhibit -- is 
it Exhibit D, the right-of-way attachment? 

JUDGE ARLOK: I know that you had made some 

notations regarding 1 0 . 8 . 2 . 8  and 10.8.4.1.3 at least 

according to my notes. 

MR. SSKICH:  This is in my original 

testimony. 

JUDGE AiiLOW: That's right. 

MR. SZKICH: Unfortunately, the Qwest 

14 proposal came out after my testimony, and to the extent 

15 

16 

- _  

19 

2c 

2: 

2 3  

2 4  

2 5  

that these issues are more substantlal now, they sort of 

relate to, I thinK, provisions that -- to language that has 
been added. I couia a c ~ u a l l y  page through a couple -- if 
yc:, *a?.: to d-, A: R C ~ ,  - ,  - c C P  hapry ts p o i z t  to a cjiple 

specifics perhaps, if thar might be helpful. 

*7, - , , - -  

vllct A"nL0h': I lust thought it might be 

usefLl rarher tk.ar ccir.: :c :ne specific paragraphs if you 

can menticn w.C.:cn. parz:=ular concepts are involved, your 

position of t h o s e  c s z c e c r s  ana your position of Qwest's 

posirion on thelr ccxcepzs. Tnat might make the record 

clear as to wnaz =ne  s3u rCe  of aisagreements are about. 
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1 

2 K O  acquisizicz of rig.h.zs of way and MDU. 

3 MR. SEKICH: Absolutely. The process 

4 proposed by Qwest involves the CLEC engaging in a number of 

You mentioned certaln buroens placed on CLECs with respect 



5 activities: investigation, where the right-of-way actually 

6 exists. Qwest developed a procedure to develop a matrix 

7 for MDUs and for rights of way to notify the CLEC of where 

8 those are. Ultimately, what Qwest has asked the CLEC to do 

9 is to, in all instances without exception, identify to 

10 their own satisfactioc who the land owner is, engage that 

11 land owner in a discussion, which AT&T is pending will 

12 effectively be a negotiation f o r  a consent to transfer, and 

13 ultimately agree to be bound by the terms of the underlying 

14 right-of-way agreement all before we get a chance to view 

15 the actual underlying r~qk~t-of-way agreement. 

16 AT6T's posi:ion is that if we look at most 

1 7  of the agreemencs we've see?. in our )urisdictions that 

18 Qwest has provided it's G ~ Z  celief that conssnt is not 

19 required as a rnatzer cf l a b  .;rider those agreements or under 

20 various -~urisdizr,c7.s w e ' v e  looKec at to either the 

21 allowinq a CLEC a r i z n :  cf ~ C C ~ S S  under t h a t  underlying 

22 right agreemen: a n ~ .  c e r z a i r , l )  n 3 t  tc the mere disclosure of 

2 3  the terms of that agreerer.: s; tnd: a CLEC can make an 

24 appraisal or a aeterr.ina:icr &s to wnether it can take a 

2 5  r i q h t  of access o r  a z z e s s  :ne rignt-of-way. 

4 8  

1 J ' J G G E  ARLOW: Surely this i s  not a case of 

2 first instance occurring either in Oregon or in Qwest 

3 territory wi:h respect to the 271 proceedings. Do you have 



4 

5 York or elsewhere? 

6 MR. SEKICH: This particular issue to my 

7 knowledge has not been framed in this particular way. 

8 JUDGE ARLOW: Well, it seems like it's the 

9 kind of practical problem that would come up. I can't 

10 imagine it not happening in New York or Texas. It seems 

any information as to how this was resolved in Texas or New 

11 like a fairly common issue that would arise, and that's why 

1 2  

1 3  

14 

1 5  

1 6  

.- 
* I  

18 

it seems to me odd that parties would not resolve this in 

some manner or develop some sort of procedures to deal with 

rights of way and MDUs. 

MR. SEKICH: Well, I'm not sure the 

practices of the RBOC ir. that region are necessarily the 

same as Qwest's. That s a i d ,  this issue may not have been 

arisen or framed in chis way. 

-..nr7 
U C I J U -  ARLOW: I think it's something -- if 

20 yoc don't know w i t f !  an). kLnd of certainty, it may be 

2;  something worth exploring on the part of all parties to see 

22 if there is a way =hat 1s no: unduly burdensome or that the 

23 burden is at least shared equitably between the ILEC and 

24 the CLEC when such occurrences arise. 

2 5  MS. DeCOOK: Your Honor, I'm not aware that 
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1 t h i s  was a dispuced issue in any of the other regions where 

2 there have been 2 7 1  orders issued. Now, they may have 

3 worked it out through some underlying process that's not 



4 r e f i e c t e d  i n  t h e  2 1 1  c a s e ,  and  w e  c a n  c e r t a i n l y  e x p l o r e  

5 t h a t .  

6 J U D G E  ARLOW: Because  one  o f  t h e  h o p e s  t h a t  

7 we'd had  i s ,  g i v e n  t h e  r e s o u r c e s  w e  have  a v a i l a b l e  t o  d e a l  

8 w i t h  t h i s  p r o c e s s ,  t h a t  w e  i n v e n t  t h e  wheel  a s  few times a s  

9 p o s s i b l e .  

1 0  MR. BECK: Qwest w i l l  c e r t a i n l y  t a k e  a l o o k  

11 

1 2  

1 3  

14 

15 

16 

18 

19 

20 

21 

2 2  

a t  what w e  c a n  f i n d  o u t  a b o u t  N e w  York and  Texas  on  t h i s  

i s sue ,  b u t  AT&T i s  right. I t  was n o t  a d i s p u t e d  i s s u e ,  n o t  

t h e r e .  

JCCSE ARLOW: I t  may n o t  have  been  

c i s p u t e d ,  b u t  i t ' s  ar. ' s s u e  -- i t  i s  a p r a c t i c a l  p r o d u c t  

t h a t  must  have  been  dea l :  w i t h  one  way o r  a n o t h e r .  

k%. EEZK: I a g r e e .  

Ji 'SSZ AFILOK: Okay. No th ing  f u r t h e r  on 

3-2? 

E Z .  BECK: May w e  r e s p o n d ?  

J U X E  ARLOW: O h ,  p l e a s e .  And p l e a s e  f e e l  

i r e e ,  by t h e  way, wher. t h e r e ' s  a b r e a k  w i t h  respect t o  a 

2 3  r e s p o n s e  by  one  par:y, Z oon't t h i n k  t h e r e  s h o u l d  be a need  

24 t a  f e e l  t h a t  one  h a s  t t  ~e r e c o g n i z e d .  I'll o n l y  r e q u i r e  

2 5  t h a t  i f  w e  f i n d  ocrse ives  d e s c e n d i n g  i n t o  c h a o s .  Okay? 
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.1 MR. BECK: We'll u s e  o u r  best  e f f o r t s  

2 c l a u s e  on t h a t  o n e .  



3 JUDGE ARLOW: Thank you. 

4 MR. BECK: I don't want to beat this one to 

5 death, because I think it is something where we're going to 

6 reach a lot of agreements here based on what we've already 

7 talked about. There are a lot of changes in A?&? 12 that 

8 we've already agreed to off line with Dom, and we think 

9 there's probably a lot of other places where we're going to 

10 agree on this, but I do want to make sure that the record 

11 is clear on a number of these things. 

12 I did hear AT&T state that MDU access has 

13 been requested, and therefore, our statement that access to 

14 right-of-way has no: been requested in Oregon is 

1 5  incorrect. Assuming, without amitring, that M D U s  have 

;E s w L e  s o r t  of ri$!-.:-:f-bay 1: :her., tnat will still be 

17 incorrect -- that AT&T statement would still be incorrect. 
18 What we have haa requests for are access to the agreements 

19 -- the M 3 U  agreemen:, bur  it has never been stated to us 

20 that the reason f c r  that was for them to piggyback on our 

21 M D U  agreements. Rather, what we understand the reason to 

22 be is that they would like to use that agreement in 

23 negotiating with the land owner themselves which, of 

21 course, is n o t  CheckLisz Ice:: 3 or access to poles, ducts 

25 and right-of-way, bur rather a private agreement between a 
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1 land owner and CLEC about a multi dwelling unit. 

2 So just so we're clear on that, there's 



3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

never been a request that's come from a CLEC for access to 

an MDU per se as opposed to we want a copy of your MDU 

agreements. And those are two very, very different 

issues. 

MR. S E K I C H :  Could I ask if, in fact, 

assuming a CLEC adopted provisions in the SGAT as proposed 

by Qwest whether we would get access to an MDU agreement? 

MR. BECK: Well, as we discussed in 

Colorado, Dom, par: of the process after we give you -- and 

by the way, just so the record is clear, even on -- in 

Qwest's 31, it's clear that we are giving access to MDU 

14 agreements. We are givina those agreements to CLECs if 

15 they request them and they obtain the proper consents from 

l6 the land owner, ana wnezner you can actually go and treat 

17 that M D U  as a right-cf-way is not between us and you. That 

It? is between you and the land owner, because what we do is we 

19 give you and you've agreec that it's okay for us to give 

23 you everything we have -- every real property interest we 

21 have in that M 3 U .  If we have right-of-way, we convey it to 

22 you, but it's really between you and the land owner as to 

23 whether we have r i G n t - o f - w a y  to convey to you. 

24 M R .  SEKIC.L;.: So Qwest's position is that an 

2 5  MDU agreement does not include a right-of-way that was 
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1 covered by the Act? 



2 MR. BECK: It doesn't include a 

3 right-of-way at all, but yeah, they're, ergo, not covered 

4 by the Act. 

5 MS. DeCOOK: So I think that's the gist of 

6 the dilemma here is tha: the M D U  is in this never-never 

7 land. It's not a rig~t-cf-way, so a CLEC wouldn't be 

8 requesting access to Y . S .  West under 251(b)4. It would be 

9 something else that we have to negotiate with the land 

10 owner. We go to the iaRd owner, and they say well, we have 

11 an agreement with U.S. West that doesn't allow us to 

12 

1 3  

12 

. -  
i >  

16 

' 7  

'r- 
i r  

provide you access to cur F D U ,  so you're foreclosed from 

serving customers ir. t h i s  apartment building. So that's -- 

and that's -- that's ar. example of the problem. 

;.*-,; - -  C G . _ i  > *  s ; e . s ~ . ' r  o;=uz w l z r :  every :.:::i 

owner obviously, kzr it is a set of circumstances that we 

have encotanrered, ?.:Si^Cs have encountered, I 'm sure other 

i--tirs have enccL?.rsrez z c  w'3-,-. So 5 t h i n k  that's the gist 

of :he debate b e r e .  

P .  - r  . .  

,*,= zr-.. ,.. !.. 
6 . .  . - -_.  . .:.a: ' 5  -- 

L,idt AF.LVd: Well, it seems like we have -..-,.v 

two things goir.2 c:. r 'e re :  Cne is the practical ability to 

gez access to t n e  io:.:, 2r.z t: t h e  exrent that the access 

2 4  : c  tne E ; 3 U s ,  17 a p p e z r s  :;st fro:: ?coking at the argument 

L 2  - i  here -- obviousl;. 1 n e -  * r see  t n e  aocuments, and I'm not 
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1 cry'ng to make any kind oi aecis1on even from my own mind 



2 about it, but I would imagine that to the extent that an 

3 agreement is drafted with the land owner which says that 

4 the land owner shall not provide any other party access, my 

5 assumption is that there is an enforceability clause in 

6 there which can o ~ l y  be enforced by the ILEC, and the ILEC 

7 can make an agreement, and that is that they will advise 

8 the landlord that tr,at sill not be enforced with respect to 

9 that part of the agreement with the landlord, and the 

10 landlord will not be in f a u l t  because he has given access 

11 to the CLEC. 

12 Now, this is an agreement that can be 

13  worked o u t  in various ccztrazts, and I don't think it's 

14 something that S O U Z ~ S  I:.<+ z legal barrier. To the extent 

15 1:'s no: a lega, c a r r i z r  OF,J  2 : ' s  something tnat car. be 

16 handled, that ma) DF. a r a t r e r  of aiscussion as to whether 

17 or not  c h e  Comrics-zr f i r . 2 ~  tr.a: teat is a hurdle to 271 

le compliance; soretk-r.; we're TC: abLe to even begin to 

15 consider at this szage,  c,: i-.e-ertheless, it's something 

20 that mignt be ~ c r . s : c ~ e r e a  E:. :ne parties if they w i s h  to 

21 file a loin: s t i ~ - ; a z r o z  hi:: respect to the resolution of 

22 the issue so tha: he 3 2 7 . ' :  ?a:.e t s  make that 

23 determination. A n 2  1 c : : ' :  ~ v d z  tc advise each party to 

24 protect themselves aaeq'uo:r-) buz at the same time try to 

25 protect the goals they neec :e obcain. 
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1 MR. BECK: We actually have language in 

2 Qwest 31 that says that we will not require -- that we 

3 will, upon request, state to the land owner nothing in our 

4 agreement between you and me prohibits you from dealing 

5 with the CLEC. 

6 SUDGS ARLOW: Well, I think giving that 

7 information to me at this point in time is really not going 

8 to add anything until "A," you can provide something to us 

9 or "B," work out some scipulation with respect to that; 

10 unless you want to make a stipulation to the agreements you 

11 have. 

12 MR. BECK: I'm not sure I understand. I 

13 

15 

1 6  

18 

1 9  

20  

21 

22  

2 3  

24 

2 5  

gave you something 21: Owes: 3i. It already says -- 
c L , d ~  T..,.^L kLiL3K: Excd:e me. I apoloclre. 

KR. 3ECK: And the other thlng is they're 

not exclusive, as we estaolisned ir, Colorado. The MDU 

agreements arer.': esc;ss;ve. Tne reason we agreed to make 

that agreemen: is ; R e  CLECs have scated -- without basis, 
but stated that a r n u l t i  dwelling unit owner may be confused 

by the agreement and think its exclusive. 

Y'UDSE ARLOW: Well, I will then leave it to 

you to either work it o u t ,  you know, amongst you, 

yourselves, to clarify it o r  we can lust look at other 

Driefs, and 1'11 see the appropriate reference in Qwest 31 

i f  I make my understanding of it apparent. 
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1 MR. BECK: Yeah. Just so the record is 

2 clear, it's 1 0 . 8 . 2 . 2 6  where we agree to make that 

3 disclosure. The issues that we're talking about here are 

4 not in dispute I don't think. At least not largely. I 

5 think the issues that are going to be in dispute are nits 

6 and gnats, but we have -- for example, we've agreed to call 
7 our agreement an access agreement. We're leaving the 

8 quitclaim and not requiring a quitclaim. We're using the 

9 word convey instead of quitclaim per AT&T's request. So 

10 those -- you know, those are the issues that we've talked 

11 about today that those are the ones we've agreed to so far. 

12 JUDGE ARLOW: Okay. 

13 MS. DeCOOK: Your Honor, just for F-rposes 

14 cf the recorc, I'z cc:ir;.istic tha: we will ultimateiy reach 

15 resolution on those ~ssues, bct those agreements that 

16 Nr. Beck was )us: referencing a r e  not in there, and some of 

17 them at least are RC: 2 2  their Exhibit 3 ; ,  so it's still a 

18 disputed issue u z t ~ 1  we reacn resolution, and hopefully, we 

19 will be able to 00 that in :ne near term. 

20 K R .  BECK: An:! that's correct, Becky. 

21 TnaE's abso1ute:y r i 7 7 . y .  These are off-line agreements 

2 2  thal we haven't Deer. a c l e  fo Fut in here yet. 

23 Just one i a s :  thing. I think that Becky 

24 said that if we have, you know, an access agreement or 

25 whatever, you know, we negotiate something like AT&T 12, 
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1 and AT&" gets an access agreement from us for an M D U ,  and 

2 it says we give  yo^ everything we got in the MDU, and if 

3 they go to the MDU owner and the MDU owner says stop right 

4 there, that is nor worth the piece of paper that it's 

5 written on because there is no right-of-way agreement that 

6 I gave to U . S .  West, that's not true. We don't have an 

7 exclusive agreement with the M D U  owners, and nothing in the 

8 law that I'm aware of that prevents a land owner from 

9 negotiating with any CLEC to provide telephone service to 

10 its tenants. 

11 JUDSZ ARLOW: I guess one of the questions 

12 which I would ask the CLECs to consider is whether or not 

-i ' >  ::-.e;. have a cc?r,:e~:. c?z:~f s i ~ ? . a l i n g  to a landlord w i t h  a 

14 raised eyebrow as to whetner or not they should enter into 

15 an agreement with a CLEC. Is that an underlying argument 

16 that you may f;ave s a : , * i n q  we're giving everything we can, 

17 but the landlord won't ?et you?  Is that the kind of issue 

18 you have in your mind? 

19 MS. DeCOOK: Well, I'm not sure we've been 

20 in a position to have aczess to everything U . S .  West/Qwest 

2 1  has had In the time w e  were in discussions with the 

22 landlord, so I don': know haw it's going to work once we 

2 3  reach resolution and this process begins, so that will 

24 remain to be seen. There has, in f a c t ,  been occurrences, 

25 no: only recounted by ATLT, but by RBOCs and other carriers 
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1 where we've gone to land owners and tried to gain access to 

2 MDUs and, whether through confusion or not, have not been 

5 allowed access because of a perception on the part of the 

4 land owner that they don't have the ability to allow us 

5 access. And we're trying through this process -- that's 
6 what we're trying to work through, and hopefully, we can 

0 

7 get to some point where the land owner won't feel like 

8 they're in that position. 

9 JUDGE: ARLOW: A11 right. Is there anything 

10 further then that we can explore or resolve here with 

11 respect to 3-2? 

12 (E!z response. 1 

13 J ~ ~ U U -  ARLOW: Hearing nothing, I propose we 7. ,m"F 

14 take a 10-minute CreaK, unless, Mr. Beck, you wanted to -- 

1 c  L d  MR. ESZK: ~ U S E  ask a quick question. If 

16 we ena up with some rezaining disputed issues, will we be 

17 able to put in some wr;t:en tescimony to flush out the 

18 record on those points? Because right now we don't know 

19 what the issues are, ana : think it won't be solely legal 

20 issues if we have sorne. 

2i J U D S E  ARLOW: I think what may happen is at 

22 the close of this workshop we may find that there's 

23 testimony that people might want to submit in a written way 

24 prior to doing the briefing, and people might want to have 

25 rebuttal, and we car! take a l ook  at the calendars to 
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1 MS. HOPFENBECK: It's my understanding that 

2 there were a number of issues in which WorldCom and AT&T 

3 share concerns with respect to the SGAT. And it's my 

4 understanding that those issues were fully addressed by 

5 Ms. DeCook or one of the AT&T's witnesses, and I'm willing 

6 to stand on their representations with respect to those 

7 issues. 

8 There are a couple of issues that I would like 

9 to address, but I think when Mr. Beck and I spoke earlier 

10 this morning, he would like an opportunity to make -- he 

11 and/or his witness would like to make presentation of those 

12 issues that were not touched upon, and then I will respond 

13 to those. And then any issues that I think he hasn't 

14 addressed that I need to add to, I would do it at that 

15 time. 

16 JUDGE ARLOW: That's a satisfactory way to 

17 proceed as long as that's what the parties want to do. So 

18 that being the case, Mr. Beck, if you want to have your 

19 witness go forward. 

20 MR. BECK: Yes. The first issue that we left 

21 yesterday for WorldCom was Section 3 -- or I'm sorry, issue 
22 3-4, which relates to the field verification deadlines for 

23 large requests for poles, ducts or rights-of-way. 

24 The way the SGAT is written at this point there 

25 is a standard size request that is a hundred poles, 430 
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1 manholes or two miles of right-of-way. And for such 

2 request we commit in the SGAT and in Exhibit 0 to the SGAT, 

3 which is another document relating to the rights-of-way and 

4 poles and ducts, we commit to providing field verification 

5 within 35 days. 

6 The SGAT used to say anything above the 

7 standard request would be -- the deadline would be as 

8 negotiated between the parties. 

9 WorldCom came to us in Arizona and suggested 

10 that we put some more hard deadlines on there, telescope 

11 out some of these -- the sizes of the requests, and then 

12 let's negotiate what the deadline ought to be for those 

13 larger requests. 

14 We went ahead and did that within the context 

15 of the Arizona workshop, and then in the context of later 

16 workshops. It t ook  about two weeks. It was a lot of back 

17 and forth, a lot of work, but we came up with the schedule 

18 in Section 2.2 of Exhibit D, which is in you Qwest 31, the 

19 big red-lined SGAT, toward the end. You get to Exhibit D, 

20 it's on page 2 of Exhibit D. 

21 JUDGE ARLOW: Goes directly from Exhibit A to 

22 Exhibit D, and Exhibit C seems to follow that. Another 

23 Exhibit A and another Exhibit C follows that. 

24 MR. BECK: Yeah. I can explain that. 

25 Exhibit D is itself a stand-alone document. It 
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1 is used by Qwest Poles, Ducts, Rights-of-way Product 

2 Management Group without the label Exhibit D on it for 

3 anyone who wants rights to poles, ducts, and rights-of-way 

4 regardless of whether they've opted into the SGAT or not. 

5 So for that reason, it has its own exhibits: 

6 Exhibit A, Exhibit B, and yadda, yadda, yadda. And that 

7 gets confusing, I agree, but it was, from an administrative 

8 perspective, a much better way to go as far as making sure 

9 that the process worked. 

10 JUDGE ARLOW: Okay. I just wanted to make sure 

11 I had the right document. 

12 MR. BECK: You do. 

13 So we're on page two of what is Exhibit D to 

14 the SGAT. Under the Section 2.2 there is a table there for 

15 deadlines for verifications, field verifications. 

16 NOW, field verifications, just so we're all 

17 clear on that, is where we've already gone through the 

18 inquiry step of a poles, ducts, right-of-way request, and 

19 we've provided a response to the inquiry saying it l o o k s  

20 like we may have a route for you, and these are the places 

21 that you may attach or occupy, subject to field 

22 verification, meaning we go out and actually check the 

23 poles, or check the manholes or the right-of-way. 

24 And as I said we negotiated this table with 

25 WorldCom pursuant to their request. We felt we had reached 
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1 agreement, and then WorldCom, on the eve of, I believe it 

2 was the Colorado workshop, perhaps Washington, let us know 

3 they didn't want to go along with this any more. And they 

4 claim that the FCC said that all poles ,  ducts, 

5 rights-of-way requests must be granted or denied within 45 

6 days regardless of size. 

7 And if you look, actually, at the first report 

8 and order and the order on reconsideration, and we'll put 

9 this in the briefs if we continue to be at impasse, but 

10 it's pretty clear there that they weren't talking about any 

11 size request. They were simply saying this is a general 

12 principle, that we believe it ought to be 45 days. They 

13 didn't get into the sizes of requests. 

14 JUDGE ARLOW: Well, rather than getting into an 

15 argument with respect to what the contents are of an FCC 

16 ruling, you just want to state the issues you have now with 

17 respect to the SGAT, and then after we vent the issue, 

18 we'll find out where WorldCom is today on -- you know, 
19 whatever may have happened with regard as far as your 

20 negotiations in the past, I don't think it's going to be 

21 relevant to how we propose to go on. 

22 MR. BECK: Very good, Judge. If you'll permit 

23 me, I think our position depends a little bit on a case 

24 that WorldCom cited, so I would like to just briefly 

25 discuss that case. 
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1 WorldCom did also cite a case called 

2 Cavalier-something case, Cavalier Telephone versus Virginia 

3 Electric Power Company, for the proposition that it's 45 

4 days regardless of the size of the request. We looked at 

5 the case and it actually appears that in paragraph 15 they 

6 didn't really say that all requests regardless of size 

7 should go in 45 days, but rather that you should at least 

8 acts on one aspect of that request within 45 days. And 

9 then as you figure out the rest of the large request, each 

10 pole or each manhole that you field verify, get back to 

11 them, don't wait, don't hold on to them all. 

12 JUDGE ARLOW: Is that case in any of the 

13 exhibit submissions? 

14 MR. BECK: No, sir. Would you like the cases 

15 in the record? 

16 JUDGE ARLOW: Well, I think if we need to look 

17 at the cases as a pivotal point with respect to how this 

18 issue gets decided, it can be associated with your briefing 

19 as part of the -- 

20 MR. BECK: We will attach it. 

21 JUDGE ARLOW: Under the assumption that you 

22 can't reach resolution on it by stipulation as we proceed. 

23 MR. BECK: I understand. 

24 JUDGE ARLOW: Include the argument in briefs. 



25 MR. BECK: We are at this point trying -- I 
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1 haven't been able to get our people together on this after 

2 figuring out what this case really says, but it seems to me 

3 that there's a possibility that if we'd be willing to agree 

4 about the exact words in paragraph 15 and do a rolling 

5 response for large requests, as opposed to the schedule 

6 that we negotiated with WorldCom. But in the absence of 

7 that position being kind of flourishing at Qwest, our 

8 position is still that the 2.2 paragraph is what was 

9 negotiated and is perfectly reasonable. 

10 If you look at it, as a matter of fact, it 

11 should be noted that as we double the size of the request, 

12 we only add fifteen days overtime, not another 35 days. 

13 It's not a linear progression. 

14 JUDGE ARLOW: It may very well be that a 

15 request includes a variety of components, and that the 

16 actual amount of time expended to do the research necessary 

17 to determination is not linear either. So I take note of 

18 that, but, of course, you can reserve that for argument in 

19 the event that you don't reach closure. 

20 MR. BECK: Mr. Freeberg would like to be heard 

21 on this. 

22 MR. FREEBERG: One other comment I thought we 

23 might make is that within the SGAT at Section 10.8.4.2.1, 



24 which is on page 186 of Qwest 31, there is an description 

25 of the CLEC performed field verification. I just offer 
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1 this is relatively new language that allows a CLEC to 

2 perform it's own field verification if in fact it expects 

3 that it could do it more quickly, more economically, that 

4 is allowed. 

5 JUDGE ARLOW: Do you want to responds to these 

6 issues sequentially, and then we'll move on to the next 

7 one? 

8 MS. HOPFENBECK: That will be fine. I only 

9 need a brief response. Initially I just wanted to ask a 

10 question of Mr. Freeberg in clarification. 

11 Mr. Freeberg, the language that you have just 

1 2  cited, is that language that has been inserted in response 

13 to concerns raised in Washington by US West up there? 

14 MR. FREEBERG: Yes. 

1 5  MS. HOPFENBECK: A resolution reached with 

16 Mr. Copta's clients? 

17 MR. FREEBERG: Yes. 

18 MS. HOPFENBECK: Okay. So I just wanted to put 

19 that in context so I knew what that was. I don't -- first 
20  of all I will say that it is WorldCom's position on this 

21 issue that the FCC rules of the act require the incumbent 

22  to complete or respond to a verification or a field 



. 
23  verification once in no longer than 45 days, and that's the 

24 basis for our objecting to the SGAT and Exhibit D as 

25 currently submitted. That to the extent that the Exhibit D 
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1 provides for longer periods than 45 days, that would not be 

2 in compliance with the FCC rule, specifically 47CFR1.1403 

3 Sub 8. 

4 And I -- in briefing I will elaborate further 
5 on that. And in particular to the remarks that Mr. Beck 

6 made concerning Qwest's interpretation of the Cavalier 

7 Telephone case, I would attach a copy for your Honor's 

8 review. But I also wanted to respond that in the event 

9 that US West, or Qwest, does come back with a modification 

10 that would include some response within that 45-day period 

11 and then rolling responses beyond that, as Mr. Beck 

12 outlined, we would want an opportunity to take that back 

13 and see if that was acceptable to WorldCom. 

14 Likewise, I don't think WorldCom has had the 

15 opportunity to really review and evaluate the impact of the 

16 changes to 10.8.4.2.1 that Mr. Freeberg just referenced, 

17 and I will agree to take that back to see if those new 

18 provisions have in anyway alleviated the concerns which we 

19 have with respect to this issue. 

20 JUDGE ARLOW: Do you think there's a 

21 possibility after we go through a number of these items 



22 that can be resolved to the satisfaction of some other 

23 parties but not to the satisfaction of WorldCom, that 

24 perhaps during a break that you will be able to get 

25 responses? 
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1 I don't want to get your feet to the fire with 

2 respect to getting your clients to make a snap decision, 

3 but to the extent that we can resolve some of these matters 

4 while the parties are here, although I recognize that you 

5 also have regular contact outside of this context, to the 

6 extent we can get it done today, it would be great. 

7 P4S. HOPFENBECK: On this particular issue I 

8 don't think I can do that today, because the people I need 

9 to consult with are on vacation. 

10 JUDGE ARLOW: All right. Obviously at any time 

11 during this proceeding where a resolution of a matter has 

12 been reached, it's always possible to file a joint 

13 stipulation so that the matter doesn't have to be briefed. 

14 MS. HOPFENBECK: We'll take advantage of that. 

15 JUDGE ARLOW: All right. Mr. Beck. 

16 MR. BECK: Judge, do you want to deal with 

17 reciprocity of access, 3-5, even though it wasn't -- it was 

18 more of an AT&T rather than a WorldCom issue? That was the 

19 take back from yesterday, with the language. 

20 JUDGE ARLOW: Well, to the extent that any of 



2 1  t h e  p a r t i e s  wish t o  provide f u r t h e r  d i scuss ion  on i t .  

2 2  MR. BECK: Yeah. W e  were wai t ing  f o r  AT&T t o  

23  s a y  whether they  l i k e d  t h e  proposed language. 

2 4  J U D G E  ARLOW: M s .  DeCook. 

2 5  MS. DeCOOK: Life i s  a hard term f o r  m e  t o  
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1 JUDGE ARLOW: Thanks. Were there any further 

2 issues, then, for WorldCom? 

3 MS. HOPFENBECK: Not with respect to checklist 

4 item number three. I mear., cEher than the issues that were 

5 left outstanding. And we do have an unresolved issue that 

6 I think AT&T addressed with respect to access and whatever 

7 agreements specifically among -- agreements to private land 

8 owners. 

9 JUDGE ARLOW: Right. There was some discussion 

10 on that yesterday. I do want to give the opportunity now, 

11 if you wanted to expand on anything that might have been 

12 stated yesterday on chat subject, to do so. 

13 MS. HOPFENBECK: I think it would be 

14 repetitive. I'm sure M S .  DeCook covered it. So the next 

1 5  issue we should probably c~:f!-. or, is issue number seven. 

16 MR. BECK: Sever. d a s k  one? 

1 7  MS. HOPFENBECK: Yes, 7-1, which we can close 

1 8  today. 

19 MR. BECK: Yes. And tnat would be on the basis 

20 of the changes to the SGAT reflected on Qwest 35 and Qwest 

21 36. The essential import here is that we're taking the 

2 2  world "license" out of the SGAT with respect to the DA list 

23 information, because of an obleccion that WorldCom has 

24  steadily been making, and after negotiating in a number of 

25 venues we came to agreement on the language that is 
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1 reflected in Qwest 36 and in Qwest 35 on Section -- not the 

2 --. Just so I'm clear here, Qwest 35 relates to a lot of 

3 different issues, so I guess what I should say here is 

4 Qwest 35 should be basically inserted in Qwest 31 for the 

5 whole section of 10.6, becaJse there were some typos  and 

6 mistakes made in 10.6 in Qwest 31. So I want you to 

7 consider f o r  purposes of our record here that 10.6 is 

8 Qwest's proposed red line of that section. 

9 JUDGE ARLOW: Qwest 36 is the red line section 

10 of 1 0 . 4 . 2 . 4 ?  

1: MR. BECK: And 1C.5. -- 
12 JUDGE ARLON: And lC.5.1.1.2. 

13 MR. BECK: Yes, sir. And those two clauses on 

i4 Qwesz 36 relate pretty sclely to issue 7-1 in this 

15 worksho~, whereas Qwest 35 relaces to numerous issues. And 

? G  you can help me here, I'm trying to find where we deleted 

17 licensing. And I think it's in 10.6.2.1? 

18 MS. HOPFENBECK: Yes, Chat's what I think. 

19 It's 1 0 . 6 . 2 . 1 .  

2 c  JUDGE ARLOW: So Qwes: 36 basically sets the 

2 i  SGAT concerns that WorldCorr h a d  -- 

2 2  MS. HOPFENBECK: Yes. That -- 
23 JUDGE ARLOW: -- o n  issue 7-1. So by 

24 substituting Qwest 36 for the language that's in Qwest 31, 

25 issue 7-1 has been disposed of? 

BOLAN 6 ASSOCIATES, CSR'S, RPR'S 
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1 MS. HOPFENBECK: Yes, that's correct. 

2 JUDGE ARLOW: Okay. 

3 MS. HOPFENBECK: Well, plus one change. 

4 MR. BECK: And a question. 

5 MS. HOPFENBEEF:: Yeak., one change in Qwest 35. 

6 JUDGE ARLOW: Qwes t  35 as well. 

7 MR. BECK: Yes, your Honor. 

8 MS. HOPFENBECK: And WorldCom has agreed to all 

9 the changes requested ir: Owes: 35, and they do resolve 7-1 

10 as well as other issues that have already been addressed 

- L  a n ~  disposed of  here. 

12 MR. BECK: E4y personal favorite, I think that 

, -  

13 closes checklist 7 ,  fina:Ly, :ne wnole thing, f o r  this 

i4 worksnop.  knc: the nex: 1ss:ie the? cha: would come up is 

15 unaer checklist 10. 1:': L S S L E  ::-: ir, your agenda, and it 

i 6  refers to the inter-nerhcrv. ca:l-z; and aa:a base for 

1l ICNA??. Tne central ~ s s u ~  R e r e  1 s  :?a: the SGAT -- excuse 

18 me, the SfAT provides for one o f f  query and response access 

19 to the data base. WorldZo~ woz1a prefer that we provided 

2i tnern with the entire CfLita c a s t .  

JUGZE ARLOG;: 79:s L S  :he Beecn testimony, page 9 7  L A  

2 2  ten? 

2 3  ES. HOPFZNBECK: Yes. 

24 JUDGE ARLOW: 0 v . a ~ .  

a_) 3 C  MR. BECK: Ana as f a r  a s  we understand it, the 

BOLAM 6 ASSOCIATES,  CSR'S, RPR'S 
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12 A workshop in the above matter was 

13 held on June 21, 2000, at 9:51 a.m., at 1300 

14 Evergreen Park Drive Southwest, Olympia, Washington, 

15 before Administrative Law Judge C. ROBERT WALLIS. 0 
16 The parties were present as 

17 follows: 

18 AT&T, by Rebecca DeCook, Attorney 
at Law, 1875 Lawrence Street, Suite 1575, Denver, 

19 Colorado, 80202. 

20 US WEST COMMUNICATIONS, I N C . ,  by 
Kara M. Sacilotto, Attorney at Law, Perkins Coie, 607 

2 1  14th Street, N.W., Washington, D.C., 20005, Steven R. 
Beck, Attorney at Law, 1801 California Street, Suite 

22 5100, Denver, Colorado, 80202, and Lisa A. Anderl, 
Attorney at Law, 1600 Seventh Avenue, Room 3206, 

23 Seattle, Washington, 98191. 

24 WORLDCOM, by Ann E. Hopfenbeck and 

25 Suite 3900, Denver, Colorado, 80202. 
Thomas F. Dixon, Attorneys at Law, 707 17th Street, 
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1 proprietary section that would govern the proprietary 
2 information referenced by Ms. Simpson, 1 believe, is 
3 5.16.4. 
4 Second, I believe there's a typo in 
5 10.6.2.1.1, where there's an "is" instead of an "it" 
6 in the fourth line. 
7 And third, this particular portion of the 
8 checklist item is also governed by performance 
9 metrics, and so we obviously reserve our right to 
10 raise issues regarding performance at the appropriate 
11 time. 
12 JUDGE WALLIS: Yes. 
13 MS. DeCOOK: That's all. Thank you. 
14 JUDGE WALLIS: WorldCom. 
15 MR. PRIDAY: Tom Priday, with WorldCom. As 
16 we agreed in Colorado, we believe WorldCom needs the 
17 ability to be able to use the US West directory 
18 assistance database for not only our local customers, 
19 but also €or our long distance and wireless and other 
20 customers, and as long as we have the assurance from 
21 US West that if we are able to negotiate terms and 
22 conditions outside of the SGAT for a broader use to 
23 our broader base of customers, we are okay with what 
24 was agreed upon in Colorado, and if we have that 
25 assurance from US West here in Washington, we should 
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1 be fine on that issue. 
2 In regards to the new paragraph that has 
3 been added in terms of the quality of the data that 
4 
5 
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Ms. Simpson referenced, which is 10.6.2.1.1, we do 
have a minor concern. We appreciate the fact that 
this paragraph has been added to US West under 
similar terms and conditions as to the quality of 
their data. 

It does seem to me, though, that it is not 
necessarily equal conditions in terms of the quality 
of the data. For example, US West, in the first 
paragraph, 10.6.2.1.1, talks about using commercially 
reasonable efforts to ensure that the listings are 
accurate. 

under 10.6.2.2, it states, The CLEC will obtain and 
enter into its database daily updates of the DA list 
information and implement quality assurance 
procedures such as random testing and so forth. 

reciprocal language in terms of both parties' 
obligations in terms of the quality of the data, and 
that there not be more stringent quality standards 
given to the CLECs in terms of random testing and so 
forth. And if US West is willing to use commercially 

Down under the CLEC obligation, though, 

What we propose to US West is that there be 
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1 reasonable efforts to make sure that the data is 
2 accurate, it seems like those same terms and 
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conditions should be applied toward the CLECs and not 
something more stringent. 

The final issue pertains to licensing, and 
I will turn that over to Tom Dixon, our attorney, on 
this legal issue. 

WorldCom. We're reviewing language that US West has 
made reference to. Ms. Simpson discussed some 
additions that have been made. One of the issues 
that WorldCom has raised is not so much what 
revocable means as much as how that process will 
occur. 

determines that a CLEC is misusing information, what 
will be the process to notify the CLEC. Will the 
CLEC have a right to cure, will the CLEC be able to 
discuss if this is something that was, for example, 
inadvertent or otherwise. So we're looking at this 
language to see how it relates to the dispute 
resolution language that's found Ln paragraph 5.16, 
the general terms and conditions. 

So our concerns are more focusing here on 
process. We believe US West is certainly heading in 

MR. DIXON: Thank you. Tom Dixon, with 

That is, if US West, using this language, 
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the right direction, but we may need to either 
elaborate a little bit more on the process or 
determine if it's covered in the dispute resolution 
process. 

West. 

West, and 1'11 comment on Mr. Priday's comments 
first, and then Mr. Beck will respond to you, Mr. 
Dixon. 

listings under terms and conditions that are not 
covered by the SGAT and your ability to negotiate 
other contracts or other terms and conditions with 
u s ,  absolutely it is the case that we do that and 
that you may also do that with us, as other parties 
do. And so I think that item is settled. 

With regard to 10 .6 .2 .2 ,  where I believe 
you're asking that we make that CLEC duty reciprocal 
to -- and that US West have a matching duty, we do 
need to take that back and consider what that would 
-- whether we're doing that in US West now, and if 
not, what that would mean for us. I believe that if 
we make that section reciprocal, it would go in the 
directory assistance section, as opposed to the DA 

JUDGE WALLIS: Any other comments? US 

MS. SIMPSON: This is Lori Simpson, US 

With regard to your using WorldCom's use of 
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1 list section. This section is directory assistance 
2 listings, and we don't provide listings to ourselves, 
3 so -- if you follow me. 
4 The reciprocity of this term and condition 
5 would go in a different section. So we'll take that 
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back and consider it. And I think that those are all 
your comments, Mr. Priday. And with that, Mr. Beck. 

clear on that last one. Mr. Priday, is it your 
desire that 10.6.2.2 become reciprocal or that it 
disappear and that 10.6.2.1.1 become reciprocal? 

10.6.2.1.1 be the reciprocal wording, and that we 
drop the second paragraph, the 10.6.2.2. 

well as -- I think what we may get back is that we 
don't really have an option on 10.6.2.2, that it's an 
FCC requirement of both you and of us, but I'm not 
sure of that, so just so we're clear we're not 
exactly sure where it's going to end up, but we'll 
work with you. 

faith and look forward to your comments. 

think Mr. Dixon was right. We have put forward 

MR. BECK: Let me just make sure we're 

MR. PRIDAY: We would prefer that 

MR. BECK: Okay. We'll take that back, as 

MR. DIXON: We know you'll work in good 

MR. BECK: And on the license issue, I 
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1 language to WorldCom on that point, and WorldCom has 
2 pointed out that they may have some issues with it 
3 and they're going to get back to us on further 
4 possible language on that point. 
5 JUDGE WALLIS: Is there anything further 
6 with regard to Checklist Item Seven? It appears that 
7 there's not. Let's be off the record, please. 
8 (Recess taken. ) 
9 JUDGE WALLIS: Let's be back on the record 
10 following a brief afternoon recess. We're returning 
11 at this point to take up Checklist Item 10. In some 
12 scheduling discussions, the parties agree that we 
13 will conclude today's session with Checklist Item 10, 
14 because of the availability or unavailability of some 
15 participants on Items Three and 13, which will delay 
16 our proceeding with those items. 
17 The parties did express the opinion and the 
18 aspiration that we conclude all of the items 
19 scheduled for this session no later than the 
20 conclusion of the business day tomorrow, and we will 
21 aim toward that. A reminder, we will be in Room 108 
22 tomorrow because of conflicts. All right. For US 
23 West. 
24 MS. SACILOTTO: Your Honor, we present 
25 Margaret Bumgarner on Checklist Item 10, access to 
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1 signaling and call-related databases. 
2 MS. BUMGARNER: Margaret Bumgarner, US 
3 West. This is Checklist Item Number 10,  access to 
4 signaling and associated databases. 
5 JUDGE WALLIS: Please proceed. 
6 MS. BUMGARNER: I filed direct testimony 
7 for this checklist item, it's Exhibit 131-T, and 
8 rebuttal testimony, Exhibit 141-T. The act in the 
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FCC rules require that US West provide 
nondiscriminatory access to its signaling network, 
including signaling links and signaling transfer 
points, STPs, and to certain call-related databases 
for call routing and completion, and to the service 
management systems, the SMS, to create, modify or 
update information in the call-related databases. 

It was marked as Exhibit 139. These diagrams were 
also provided as an exhibit to my testimony, MSB-8, 
and it's pages three and four. The first page, which 
is page number three of my direct testimony exhibit, 
is a CLEC switch that's connected to US West's STP 
using US West signaling on an unbundled basis. And 
the second page, which is marked as page four, shows 
a CLEC with its own signaling network, or it could be 
a CLEC that's using a third party provider's 

The handout that you received is a diagram. 
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1 signaling network to connect to US West's signaling 
2 network. This is the most typical arrangement, which 
3 is the second page of the handout. 
4 I'll give a brief description of US West's 
5 signaling network components. The signaling network 
6 is a packet switched network that allows call control 
7 messages to be transported on a dedicated high-speed 
8 data network that's separate and distinct from the 
9 voice communications network. 
10 The signaling links connect network nodes, 
11 such as an end office, a tandem, or call-related 
12 database to the signaling network. The signal 
13 transfer points, or STPs, are the tandem switches of 
14 the signaling network. And the call-related 
15 databases store data that's used for billing and 
1 6  collection or transmission and routing or the 
17 provision of a telecommunications service. 
18 If a call-related database is required for 
19 a given call, the end office or the tandem switch 
20 will send a query over the signaling network to the 
21 appropriate call-related database, which will return 
22 information that's useful for processing the call. 
23 The call-related databases include the 
24 calling name database, line information database, 
25 toll-free calling database, advanced intelligent 
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1 network database, and the number portability 
2 database. And in the FCC's third interconnection 
3 order, it added 911 as a call-related database, but 
4 that's addressed as a separate checklist item. 
5 The service management systems, the SMS, 
6 are used to update the contents of a call-related 
7 database. 
8 US West provides nondiscriminatory access 
9 to its signaling network, including signaling links 
10 and signal transfer points, STPs, to certain 
11 call-related databases for call routing and 
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completion and to service management systems to 
create, modify, or update information in the 
call-related databases, in accordance with the act 
and the FCC rules. 

provide for such access in its various 
interconnection agreements and SGAT. 

directly to US West's STPs, or they may interconnect 
their own S T P s  with US West STPs, or CLECs may 
interconnect through a third party signaling network 
provider. The CLEC's call routing and database 
queries are handled in the same manner as US West 
call routing and database queries. 

US West has legally binding commitments to 

CLECs may interconnect their switches 
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When a CLEC purchases unbundled switching 
from US West, it includes the use of US West's 
signaling network, and the CLEC's signaling traffic 
is routed over US West's signaling network in the 
exact same manner as US West's signaling traffic is 
routed. 

databases for the purpose of switch query and 
database response through the signaling network. 

There are no CLECs using US West's AIN 
databases anywhere in our region. As of April, in 
Washington, there is one CLEC using the line 
information database, there are no CLECs using the 
calling name database, there are three CLECs using 
the toll-free calling name database, and there's no 
CLEC using US West's number portability database. 

US West provides access on an unbundled 
basis to the SMSes for creating, modifying, or 
updating information in US West's call-related 
databases. The ROC has developed two performance 
measures for this checklist item. I included those 
in my rebuttal testimony, and they're marked as 
Exhibit 145. They're D B - 1  and DB-2, for the L I D B  
database, and they measure the accuracy and the 
timeliness of the updates to the L I D B  database. 

US West provides access to its call-related 
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1 The performance reports for LIDB are 
2 currently under development, and they're expected to 
3 be published for the first time by US West in the 
4 next two weeks. 
5 In addition, the Nebraska Commission has 
6 found that US West satisfies the requirements of this 
7 checklist item. 
8 There were two parties who filed comments 
9 on this checklist item, AT&T and WorldCom, and there 
10 were four issues raised in the comments. The first 
11 issue, both AT&T and WorldCom commented that there's 
12 one open issue remaining from the Arizona workshop on 
13 access to signaling, and this is the same issue that 
14 was raised as part of Checklist Item Number Seven, 
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A workshop in the above matter was 

held on June 22, 2000, at 9:10 a.m., at 1300 

Evergreen Park Drive Southwest, Olympia, Washington, 

before Administrative Law Judge C. ROBERT WALLIS. 

The parties were present as 

follows: 

AT&T, by Rebecca DeCook, Attorney 
at Law, 1875 Lawrence Street, Suite 1575, Denver, 
Colorado, 80202. 

US WEST COMMUNICATIONS, INC. , by 
Kara M. Sacilotto, Attorney at Law, Perkins Coie, 607 
14th Street, N.W., Washington, D.C., 20005, Steven R. 
Beck, Attorney at Law, 1801 California Street, Suite 
5100, Denver, Colorado, 80202, and Lisa A. Anderl, 
Attorney at Law, 1600 Seventh Avenue, Room 3206, 
Seattle, Washington, 98191. 

WORLDCOM, by Ann E. Hopfenbeck and 
Thomas F. Dixon, Attorneys at Law, 707 17th Street, 
Suite 3900, Denver, Colorado, 80202. 
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1 Mr. Freeberg, what exhibits were you 
2 referencing in your comments earlier? 
3 MR. FREEBERG: My direct testimony is 
4 Exhibit 151-T, my rebuttal testimony is Exhibit 
5 157-T, and there was reference to Exhibit 166, which 
6 was the Nextlink Data Request Number Eight. 
7 JUDGE WALLIS: Thank you. 
8 MS. DeCOOK: Thank you, Your Honor. Just 
9 for purposes of the record, Mr. Thayer will be 
10 addressing a portion of Exhibit 201-T, which appears 
11 fxom pages nine through 19 of that exhibit, and also 
12 he will be addressing the newly-marked Exhibit 221. 
13 And with that, I turn the floor over to Mr. Thayer. 
14 MR. THAYER: I appreciate that the material 
15 has just been given to US West and would not expect a 
16 reaction until they've had some rime to analyze it, 
17 but what I would like to do is just lead them through 
18 what I have proposed and the basis f o r  the proposal. 
19 In Item One, the phraseology currently used 
20 by US West has "ownership and control" for the 
21 Sections 10.8.1.1 and 10.8.1.2. I believe the FCC on 
22 this matter said "ownership or control," so that the 
23 word "and" should be struck and "or" should be 
24 replaced. 
25 Additionally, I suggested that the term 
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1 "either directly or indirectly" be added to those 
2 statements, since it has been our experience that 
3 arguments have been made that while there is no 
4 direct control, substantial indirect control, in 
5 fact, is wielded by US West over property owners. 
6 And we would like the clarification that if US West 
7 does have indirect control, that we would be able to 
8 get the same or similar rights that they have with 
9 the MDU owners. 
10 The recent experience, f o r  example, is US 
11 West has what is termed an option three with building 
12 owners in Washington, which allows them, I believe, 
13 the ownership of the inside wire within 12 inches of 
14 the phone jack in the building. 
15 When requested to access that, we have been 
16 denied such access based upon that they, quote, 
17 unquote, do not believe that they own or directly 
18 control it. By having indirect control in this SGAT, 
19 I think we would clarify that, in those 
20 circumstances, US West would be obligated to provide 
21 us access. 
22 As to Two, 1 have to apologize. This was 
23 done somewhat in a void by me. It does not reflect, 
24 I think, the thinking of AT&T, much more than we are 
25 concerned as to why a request would take 60 days for 
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1 intrawire centers, Ken, do you want to address that? 
2 MR. WILSON: Ken Wilson, AT&T. 
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MS. DeCOOK: You need to speak up, Ken. 
MR. WILSON: Ken Wilson, AT&T. On 

10.8.2.4, we had a discussion in Colorado as to what 
constituted extensive in this paragraph, and the 
discussion was centered around -- first we proposed 
that if a request spanned multiple calling areas or 
multiple rate centers, that that would definitely be 
extensive. But in the example of a major 
metropolitan area, and in this case, we could talk 
about Seattle, where there are many wire centers in 
the same local calling area, what would constitute 
extensive. 

And it was -- you can see by the language 
that Mr. Freeberg proposed that US West is still -- 
is proposing that extensive be multiple wire centers, 
meaning more than one. We would like to counter that 
that be more than one. I believe what Mr. Thayer put 
was in one case, two, and in another case, ten. 1 
think those should be the same number, and I would 
propose five and five. In other words, more than 
five wire centers or consists of five or more 
separate wire centers requested simultaneously. So 
we would like to counter with a five and five in Mr. 
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Thayer's language, rather than the two and ten. I 
think those should be consistent numbers. 

It still would be the case that we would 
agree extensive would be -- the extensive definition 
would be retained if they have to go to more than one 
place to get the plats or maps. So if the request 
was for five wire centers, but it was in two, the 
plats and maps were in two locations, that would 
still trigger the extensive definition. 

AT&T's acceptance with US West's proposal for Section 
10.8.2.18. 

language which I believe should satisfy all parties. 
It is not a penalty section, as US West has currently 
phrased it, to deal with unauthorized occupation, if 
you will, of poles and ducts, but rather it is a 
process whereby such violation could be cured, and if 
not cured, then rectified by US West through self 
help. It also allows the CLECs to go to dispute 
resolution, thereby denying US West any sort of 
arbitrary ability just to put somebody in the 
default. 

in Colorado. US West has reflected they are working 

MR. THAYER: Going on, Item Three reflects 

For Section 10.8.2.22, I've reflected 

For Number Five, this is a topic brought up 
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1 on some language for their Section 10.8.4.1.3. I've 
2 taken an initial shot at it here. What this does is 
3 provides the CLECs the ability to get copies of 
4 right-of-way agreements within 10 business days of 
5 the request. It allows US West to redact information 
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within that agreement that is proprietary or a trade 
secret, which would otherwise violate US West's 
obligations not to disclose. 

information which could otherwise be demonstrable of 
discrimination against C L E C s .  

the only effective way we can, in many instances, 
access MDU buildings or rights-of-way for M D U s  is to 
be able to see those agreements and assure ourselves 
that we are being treated in a similar fashion. 

In Number Six, I've really gone back to the 
decision that was rendered in the arbitration between 
US West and AT&T in Washington and reflected language 
that we believe is very important to retain within 
the SGAT to make it clear what our rights and all 
CLECs' rights are to access to poles, ducts, conduits 
and this whole topic. 

of 47.3 to be included. We have had experiences 

However, it does not allow redaction of 

This is an important issue for us, since 

Specifically, we would like the definition 
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1 whereby the -- again, this goes back to sort of 
2 control or ownership -- where the definition of what 
3 a duct or conduit in US West's view is very limited, 
4 and when we try to access things such as building 
5 risers, we are denied that access, even though 
6 clearly, under the circumstances, it was within their 
7 ownership or control. 
8 So we think this will be very helpful to 
9 clear up some of the matters that have at least in 
10 the past been causing some conflict. 
11 The other provisions, again, are just 
12 lifted straight out of the Washington interconnection 
13 agreement with AT&T and US West. It provides 
14 affirmative obligations on the part of US West to not 
15 prevent or delay any third party assignments of 
16 right-of-ways to AT&T. It has an affirmative 
17 obligation to assist us on nondiscriminatory grounds 
18 of gaining rights-of-way agreements. 
19 These are extremely important provisions 
20 because we've had experience whereby agreements with 
21 building owners at least apparently would give 
22 exclusive rights to US West, and then a footnote in 
23 the language says, Except as otherwise required by 
24 law. Building owners have become quite concerned, 
25 since they do not understand that qualifier, as 
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1 except as otherwise required by law. They read their 
2 exclusive agreement as a flat prohibition on allowing 
3 any CLEC into the building, and we need some 
4 clarification that -- or at least from our point of 
5 view, that US West cannot, within its agreements with 
6 building owners, prevent us from gaining access to 
7 those buildings. And that concludes pretty much what 
8 I offered. 
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MS. DeCOOK: And one point of 
clarification. You know, obviously, the language on 
6.6 is pulled directly from an interconnection 
agreement that was approved by the Commission. And 
to roll it over into the SGAT, clearly, you'd want to 
be changing the AT&T references to CLEC. 

MR. THAYER: Right, right. 
MS. DeCOOK: But as Mr. Thayer indicated, 

this was something that was decided by the Commission 
here in Washington. We think it's important to be 
part of an SGAT that's approved on this checklist 
item. 

Did you wish to offer 221? 
JUDGE WALLIS: Very well. So understood. 

MS. DeCOOK: I would like to. Thank you. 
JUDGE WALLIS: Is there objection? 
MS. SACILOTTO: Yes. Our first objection 
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is obviously we're just seeing this right now, and to 
be able to respond to this three pages of single 
space is going to be impossible without either taking 
a significant break in this workshop or completely 
deferring it. 

Second, it's our position that there are 
issues raised in this document that are brand new. 
For example, under One, where it has ownership or 
control either directly or indirectly, there has not 
been any issue raised that we should be providing 
them with access to things that we indirectly 
control. 

There's been discussions about 
documentation in primarily multiple-dwelling units 
where US West does not have access, but AT&T wants to 
obtain access. They wanted us to turn over their 
documentation, but changing the definition of what is 
ownership or control is to us a new issue that was 
not raised at all in Mr. Wilson's testimony. 

begins at Number Six is just an entirely new issue 
that was not raised again in any of the prefiled 
testimony, and to my knowledge -- and Steve, you 
know, if I'm saying something wrong, I don't believe 
that this was something we discussed in Colorado, 

In addition, the entirety of the text that 
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1 And on Point One, I think we've talked about your 
2 first issue, which was changing "and" to "or," and 
3 we've agreed with you on that. But then we have this 
4 "either directly or indirectly" proposal from you. 
5 And I believe it was Arizona where this came up, and 
6 it may not have been your point; it may have been 
7 WorldCom's, then-MCI's, but we talked about it a lot 
8 in -- I believe it was Arizona. Could have been 
9 Colorado, but I'm pretty sure it's Arizona. 
10 And what we came up with there was that 
11 your issue was taken care of by the phrase, which we 
12 don't have quoted here in your memorandum. If you go 
13 to 1 0 . 8 . 1 . 1 ,  it says, "Where it has ownership or 
14 control to do so,'' I think that "to do SO'' part of 
15 the phrase tended to take the concerns out of this 
16 directly or indirectly and it just basically leaves 
1 7  you with the impression that if we have a legal 
18 ability to provide access to a third party, to a 
19 CLEC, then we're obligated, under these clauses, to 
20 do so. Whether it's direct or indirect is fine. 
21 But what I'm concerned about is that what 
22 you're driving at, perhaps, is not an indirect legal 
23 right, but some sort o f  bargaining power that you 
24 feel that we have with a property owner and you would 
25 like us to exercise that on your behalf. And I don't 
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1 think that that's encompassed by Section 224. 
2 MR. THAYER: My concern mostly has been 
3 from some experience that the phraseology within the 
4 agreements with the owner is that there's an 
5 exclusivity of the arrangemen: with the owner and 
6 there's that phrase, "except as otherwise required by 
7 law." 
8 My view of indirectly would be that you 
9 would verify that that phrase meant that the owner 

10 could permit us to come in. So that's the kind of 
11 thing I'm looking for, is that when clarification is 
12 sought, that you indirectly are able to clarify 
13 things, versus -- I have had the experience, not with 
14 US West, but another ILEC, that says, We're not going 
15 to tell you what that means. And in turn, what 
16 happens, the owner goes, Well, geez, I'm at risk, I'm 
17 not doing anything. So that's really what my issue 
18 was. 
19 MR. BECK: Maybe we could take that one 
20 offline and talk about that further, and I just -- 
21 I'm not sure that the language you've proposed here 
22 necessarily takes care of that and is very broad and 
23 concerning to u s .  On the other hand, maybe your 
24 actual narrow problem might be something we can take 
25 care of with different language. 
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1 MR. THAYER: Okay. 
2 MS. DeCOOK: Yeah, I agree. 
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MR. THAYER: That's fine. 
JUDGE WALLIS: What provision does that 

MR. BECK: That relates, Judge, to 10.8.1.1 
relate to? 

through 10.8.1.3, And the trigger for the whole 
discussion, Judge, just to make the record clear, is 
Exhibit 221 from AT&T, in its Point Number One in 
that exhibit. 

JUDGE WALLIS: Thank you. 
MR. BECK: And the rest of the stuff, 

again, I think t h a t  we need to have a little time to 
look at in Exhibit 221. 

MR. THAYER: Understood. 
MR. FREEBERG: Could I ask just one more? 

MR. THAYER: Yeah. 
MR. FREEBERG: Is there a place in an order 

Tom Freeberg, US West. Rick, on Number Five -- 

or an act that we could go to get more guidance on 
that point? 

question. We are filing in Colorado some greater 
detail as to why we believe this is appropriate, so 
if that's the answer to your question -- 

MR. THAYER: I don't understand your 
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1 MR. FREEBERG: I just wondered if, in the 
2 reconsideration order, the first order, any order, we 
3 have more explicit -- 
4 MR. BECK: Hold on, Tom. I think what he's 
5 saying is we have to file supplemental position 
6 statements on this very issue in Colorado, so I think 
7 Rick's saying take a look at that when it comes in, 
8 and we'd be happy to do that. 
9 MR. FREEBERG: All right. Thanks. 
10 MR. THAYER: You said it better than I did. 
11 MR. BECK: Any other issues you wanted 
12 clarified while we're -- 
13 MR. FREEBERG: I don't think so. 
14 MR. BECK: -- on the topic? 
15 MS. SACILOTTO: Well, I guess I have a 
16 question. I know that we provided you with our SGAT 
17 changes relatively recently. But is there -- of the 
18 things that Tom discussed in his presentation and 
19 where we proposed language, are there any that we can 
20 change from proposed to consensus at all today? 
21 MR. DIXON: Kara, this is -- 
2 2  MS. SACILOTTO: I don't know if there are 
23 any that are relatively minor. 
24 MR. DIXON: Kara, I'm sorry. I've sent 
25 this of f  to Michael Schneider, who is the person who 
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1 worked this section. I've been having real trouble 
2 with the mail, even seeing if he's been able to look 
3 at this. So I can't give you consensus today. 
4 Nothing in here struck me as being problematic, but 
5 he really is our expert on it, so I'll follow up with 



6 you. 
7 MS. SACILOTTO: Okay. 
8 MR. BECK: I guess, well, there are a 
9 couple things, actually, I think maybe that we could 
10 try and clarify in this, just so we know what to take 
11 back on some of these issues. 
12 Now, on Number Two in Exhibit 221, you have 
13 stated -- and is your current proposal that we should 
14 strike number two and put in five? 
15 MR. THAYER: Yes. 
16 MR. BECK: Okay. 
17 MS. DeCOOK: Except for the first number 
18 two; right? 
19 MR. THAYER: Right, more than two 
20 locations. 
21 MS. DeCOOK: Is not a revision. We're fine 
22 with that. But then the subsequent reference to two 
23 wire centers and the reference to ten or more 
24 separate wire centers should be revised to reflect 
25 five in both cases. 
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MR. BECK: Okay. H o w  do you reconcile that 
with the discussion we had in Colorado about major 
exchange areas that have a lot of wire centers in 
them? I mean, five wire centers is a lot of wire 
centers to do in 10 days. 

there. If I made five separate requests, I could 
make -- if you added those up, that's only 50 days. 
It doesn't even reach the 60 days. But, 
theoretically, I could -- 

MR. WILSON: Ken Wilson. One comment 

MR. BECK: Lot more than 10 days. 
MR. WILSON: -- put in five requests a day 

apart and still geE them back in 14 days. I think, 
to save us a l l  some paperwork, there should be some 
number here greater than one that would be 
reasonable, and not extensive. It just seems that 
jumping from 10 days to 60 days is a huge jump for 
going to two wire centers. So we were trying to kind 
of find a middle ground. 

here. We drafted this to track your testimony, and 
it basically does track your testimony, where you 
suggested 60 days, n o t  45 days. 

days. We're fine with that. That was mine. 

MR. BECK: Well, let me cut to the chase 

MR. THAYER: Well, we can go to the 60 
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1 MR. BECK: Okay. And it said multiple wire 
2 centers, which I think we can all agree means more 
3 than one. We didn't have any comment from you on 
4 that in the comment or testimony period, so we're 
5 caught a little bit off guard by this, especially 
6 given our discussion in Colorado on this point. But 
7 I think we, you know, maybe can talk more about this 
8 offline and come up with a figure that's more 
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reasonable than five, but to you seems more 
reasonable than one, greater than one. 

MS. DeCOOK: Well, I suggest we take it 
offline and not -- you know, just a comment. I'm 
surprised that you say you're taken off guard, since 
we had this specific discussion about what extensive 
meant. You raised the issue about multiple wire 
centers. We said we would provide you some counter 
language to address that issue, and you've kind of 
provided that before we provided you the language, so 
you know, I think we're kind of in the midst of 
discussions here. 

We're not saying that necessarily our 
language is the end a l l ,  be all. Maybe there's a 
middle ground between what you want and what we've 
proposed here, but I don't want the misimpression 
created that, you know, this has not been a topic 
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that we've been engaged in discussion on. 

you've taken it to different t o p i c s .  That's all I'm 
saying. And one other issue. In our proposal, where 
it says "consists of ten or more separate," we had 
intrawire center, because we wanted to clarify that 
you can even put in an extensive -- there can be an 
extensive request that is a11 within one wire center 
if you put in a number of routes, an excessive number 
of routes within one wire center in your request, and 
we would like to at least maybe reach closure on that 
today, that we can go back to this concept of an 
extensive request within a wire center. 

unreasonable, but why don't we take the whole issue 
offline. I actually had created language two weeks 
ago to give to you, but because of the tight time 
frames and vacation, it somehow didn't get to you. 
And you provided language before, so we did do some 
work on this -- 

MR. BECK: Yeah, but I just -- I think 

MR. WILSON: Well, I don't think that's 

MR. BECK: Okay. 
MR. WILSON: -- to try and look at it. I 

MR. BECK: Okay. NOW, getting to the point 
think we're very close. 

that Kara was trying to raise on Number Five. Just 
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1 so everybody here knows, this is a matter of 
2 practical impasse in Colorado, where we have a 
3 fundamental legal and policy problem with AT&T's 
4 proposal and we are filing position papers 
5 simultaneously today in Colorado on this point. The 
6 point being must US West provide to CLECs at their 
7 request the full text of right-of-way agreements or 
8 even a slightly redacted portion of that agreement 
9 upon their request so that they can use that in 
10 negotiations with the private landowner themselves in 
11 leveraging the landowner. 
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And I think that the language that has 
qualified that or that has allowed us to redact some 
information out of those right-of-way agreements here 
in your proposal is probably going to prove to be too 
restrictive, from our perspective, mostly for the 
protection of property owners. 

issue that the FCC's currently taking up and has 
expressed substantial doubt as to whether they can 
even impose a nondiscrimination requirement as to 
access to third party right-of-way. And clearly, 
some of the issues they're talking about are the 
rights of the landowners, they're talking about 
whether such a requirement would be taking, they're 

As we pointed out in Colorado, this is an 
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talking about whether they have the statutory 
authority or jurisdiction to even go into this area. 

really raise that I think is very important is there 
are no property owners here in this proceeding, and I 
think they might be pretty interested in this 
Commission or AT&T trying to get this Commission to 
force us to provide these agreements to AT&T and 
other CLECs when they could be used to the prejudice 
of private landowners. 

think, are going to reach agreement on these types of 
terms, but we'd be happy to discuss further 
revisions, if you have any. 

clarification. Are you saying we might be able to 
work language offline, or is this an impasse 
completely? 

redact more, we might be able to get to a point where 
we can deal with it. 

And you know, another issue they didn't 

And for that reason, we really, I don't 

MS. DeCOOK: Well, I guess a point of 

MR. BECK: I think if you allow us to 

MR. THAYER: But a blank piece of paper -- 
MR. BECK: I think, you know, things that 

you're legitimately entitled to see are things that 
restrict us, for example, from giving you access to 
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the right-of-way that we've obtained. On the other 
hand, I don't think you're entitled to see the price 
that was negotiated between the two parties at arm's 
length in order to leverage that price against the 
landowner. 

it's unauthorized, as a matter of law, and it would 
be bad, as a matter of policy, and it would be deadly 
as a matter of business. 

considered an impasse item that the parties will be 
addressing. I would like to ask, though, whether Mr. 
Butler, on behalf of Tracer or Mr. ffitch, if he's in 
the room, on behalf of Public Counsel, have any 

MS. SACILOTTO: It would be bad as a -- 

JUDGE WALLIS: I take it that this is 
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observations on the topic? 

just been discussed, I have not had a chance to talk 
to any of my landowner -- private landowner clients, 
which Tracer members all are, by the way, but I do 
not have any specific advice. 

MR. BUTLER: On the specific issue that's 

JUDGE WALLIS: Very well. 
MS. DeCOOK: Your Honor, you know, I'm not 

going to say we're necessarily at impasse yet. I 
think we have some fundamental disagreement on the 
scope of the law and what we're seeking under the 
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1 law, and that we may need some legal briefing on 
2 that. 
3 You know, we're certainly not trying to 
4 impose access obligations on a landowner, which I 
5 think is what FCC is investigating at this point. 
6 What we're simply trying to get access to is the 
7 relationship and certain aspects of the relationship 
8 between US West and the landowner that will allow us 
9 to gain the same access as US West so that we can 
10 properly assure that we are getting nondiscriminatory 
11 access to MBUs and other rights-of-way. 
12 MS. SACILOTTO: Well -- 
13 MS. DeCOOK: And I don't think you want us 
14 to debate the law. They've had their piece. I 
15 simply want to have my piece on the record, and we 
16 can file briefs on it. So having said that, I think 
17 we still have the door open that we may be able to 
18 craft some language, and I don't want to close that 
19 if there's still a prospect for that. So you know, 
20 let's pursue that, and then we can inform you at the 
21 next workshop whether we're at impasse. 
22 MR. BECK: I'm okay with that approach, 
23 Becky, but if I may just respond. I think there's a 
24 little bit of a misimpression here. The FCC is 
25 actually considering whether they can impose 

0 0 3 3 5  
1 nondiscrimination, and that is the very thing that 
2 the law is unclear about. I think we can all agree 
3 on that. Otherwise, there wouldn'c be an FMPRM on 
4 it. 
5 MS. DeCOOK: Well, I mean, the law says -- 
6 MR. BECK: Hold on a second, Becky, please. 
7 No, the law doesn't say that private landowners have 
8 a nondiscriminatory requirement on it. 
9 MS. DeCOOK: No, you have a 
10 nondiscriminatory access obligation, and I think the 
11 law is clear on that. We can debate this, and it's 
12 being debated at the FCC, but I don't know that we 
13 want to spend time in this workshop debating this 
14 legal issue. 
15 MR. BECK: No, but I think that -- no, it's 
16 very important. 
17 MS. DeCOOK: I guess you do. 
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MR. BECK: I think you're obfuscating the 

JUDGE WALLIS: We do want to keep this 
issue. 

informal, but at the same time, we want to make sure 
that we have a record, and to do that, we need to 
have just one person talking at a time, and we need 
to have people slowing down to 300 words a minute. 

MR. BECK: What you're asking for is 

00336 
1 nondiscriminatory treatment by the landowner, not 
2 from us. That is not a part of the statute. What we 
3 -- it's very clear, and I think you've agreed, that 
4 in substance, our SGAT does provide you 
5 nondiscriminatory access to what we can provide you. 
6 Now you're asking about, well, in a situation where 
7 we can't provide you right-of-way access, what can we 
8 do to help you get a better rate or a better term and 
9 condition from the landowner. That is where the law 
10 is extremely unclear. 
11 MS. DeCOOK: That's not entirely clear as 
12 to what our objective is here. Part of it is to 
13 understand whether you are entering into, with the 
14 landowner, exclusive arrangements that foreclose a 
15 CLEC from even commencing negotiations with the 
16 landowner. That, I think, is imprcper on US West's 
17 p z r t ,  and that is Frotected under- t k . 2  acr. So that's 
18 compietely within the domain of this proceeding and 
19 of what the FCC has authority to do. 
20 MS. SACILOTTO: Well, to violate the rule 
21 of one person talking, this is exactly the issue that 
22 the FCC is struggling with, and if it would help the 
23 record, I have the citation for trie turther notice of 
24 proposed rule-making. 1:'s in rr.y -- it was sort of 
25 out. No, that's not mine. 
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JUDGE WALLIS: Let's be off the record just 

(Discussion o f f  the record.) 
JUDGE WALLIS: Let's be back on the record, 

a moment. 

please. M s .  Sacilctto, did you want to make a 
concluding statement on chis issue? 

MS. SACILOTTO: Yes. %e just wanted to 
mention that this is -- the issue that we have been 
discussing, whether or not landowners may have an 
exclusive agreement with a telecommunications 
carrier, whether that's permissible or impermissible, 
and what authority under the act lies in controlling 
their behavior is before the FCC right now, in a 
matter called In the Matter of Promotion of 
Competitive Networks in Local Telecommunications 
Markets. That's the short title. It's a WT Docket 
Number 99-217, CC Docket Number 96-98, and they've 
released a notice of proposed rule-making that 
addresses some of these issues. That's at 14 FCC 
Record 12673, and the FCC document number is FCC 



21 99-141. 
22 The salient discussion, from US West's 
23 point of view, begins at roughly paragraph 52 of that 
24 notice of proposed rule-making and continues roughly 
25 to paragraph 63. Right. 

00338 
1 JUDGE WALLIS: Thank you. 
2 MS. STRAIN: Did you say what date the NPR 
3 was issued? 
4 MS. SACILOTTO: It was released on July 
5 7th, 1999. I can even get a LEXIS cite, if that's 
6 useful to anybody. Okay. I didn't think so. 
7 JUDGE WALLIS: All right. Mr. Beck, you 
8 said you had a couple minor matters? 
9 MR. BECK: Yeah, just a couple of 
10 clarifications, Judge, and they're really more just 
11 kind of seeds to plant for you guys to think about. 
12 MR. THAYER: That they bear fruit. 
13 MR. BECK: Right, I hope so. Point Six, 
14 which is kind of the sections of your interconnection 
15 agreements that you've put in Exhibit 221, although 
16 it's new to us, a quick review of a lot of these 
17 provisions, not all of them, but it shows that a lot 
18 of them I don't think actually add anything to the 
19 SGAT. In other words, they state concepts that are 
20 already in the SGAT with different wcrds. And I 
21 would invite you to take a l ook  at that concept and 
22 see if maybe you can pare back your request a little 
23 bit based on that. 
24 And then, of course, there are things that 
25 we talked about before that may violate FCC orders, 

e 
00339 
1 like the last several sentences in the last 
2 paragraph. 
3 And I think another example of that may be 
4 in your first proposed paragraph under Point Six. 
5 It's apparently Section 47.2 of your Washington 
6 interconnection agreement. The second to last 
7 sentence there states that, to the extent US West 
8 proves infeasibility, US West shall be required to 
9 provide AT&T alternative suitable access which will 
10 not impair AT&T's ability to provide its telecom 
11 services. 
12 I think if you take a look at the FCC's 
13 orders on poles, ducts and right-of-way, this 
14 statement of our obligations to provide facilities 
15 that don't yet exist is a bit extreme, to say the 
16 least. And so you may want to take a look at that as 
17 far as whether it jibes with the FCC requirements or 
18 not. And that's all I really had at this point on 
19 Exhibit 221 and this item. 
20 MS. DeCOOK: Just one comment, since we're 
21 raising issues for US West to consider. One thing 
22 you might consider in terms of your eminent domain 
23 obligation is your obligations under state law, since 



24 the FCC has acknowledged that there is state law 
25 authority in this area. So I just put that out there 
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1 for your consideration. 
2 JUDGE WALLIS: All right. Is there any 
3 further discussion on this checklist'item? 
4 MS. STRAIN: I have a few questions, but I 
5 can wait until after lunch, if that's agreeable to 
6 the other parties, or if you'd like me to do them 
7 now? 
8 JUDGE WALLIS: Why don't we try them now 
9 and see if we can get closure on this item before we 
10 break. 
11 MS. STRAIN: Okay. These go to Mr. Thayer. 
12 On the first -- and I'm just bringing this up because 
13 I had an offline discussion with one of the 
14 witnesses. It's probably ex parte, so -- in Item 
15 Number Two in your memo, where you have the words 
16 "for more than two locations" in the first sentence, 
17 is that meant to be two or more locations? 
18 MR. THAYER: Yes. 
19 MS. STRAIN: Okay, thank you. And another 
20 question, on 1 0 . 8 . 3 ,  could you point out where the 
21 ownership language is that you have the change to? 
22 That's Iter Number One in your memo. 
23 MR. THAYER: 13.8.3. 
24 MS. STRAIN: I didn't see that language. 
25 MR. THAYER: No, I guess that's in error. 
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1 MS. STRAIN: So do you have what the 
2 correct cite is? 
3 MR. THAYER: It would be -- I meant to say 
4 10.8.1.3. 
5 MS. STRAIN: Okay. 
6 MR. THAYEFC: That's the down. But it had 
7 "or;" it just didn't have the directly or indirectly. 
8 MS. DeCOOK: Okay. Got it. 
9 MS. STRAIN: Somebody mentioned that -- I 
10 think it was Mr. Freeberg mentioned the 35-day 
11 turnaround time is a federally-imposed requirement. 
12 Do you have a cite f o r  where that is? 
13 MR. FREEBERG: I could look. 
14 MS. STRAIN: Or what document I could go 
15 look at? 
16 MR. FREEBERG: Do you know it offhand? 
17 MS. SACILOTTO: Well, I know it's the first 
18 local competition order. And in the order on 
19 reconsideration, which was -- I have the cite for 
20 that. It's an October 1999 decision that dealt with 
21 primarily pole issues. 
22 MS. STRAIN: Okay. 
23 MS. SACILOTTO: If you want the specific 
24 paragraphs, we can provide those to you at lunch 
25 time. 
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1 MS. STRAIN: Okay, thank you. Is it 
2 mandatory or is it up to 35 days? 
3 MS. SACILOTTO: I think it's 45 days, 
4 actually, in the local competition order. 
5 MR. BECK: Here's the way it works, 
6 actually. The 45 days is the total time frame for 
7 both the inquiry and the verification. It's for you 
8 to say yes or no to a request that goes from start to 
9 finish, basically. So we divided that up into 10 

10 days for the records, which we call an inquiry 
11 review, and then the 35-day period that applies to 
12 the verification, the actual physical verification of 
13 whether the route is clear and able to afford access. 
14 MS. STRAIN: Okay. But it could take less 
15 -- you could do it in less than -- you don't have to 
16 wait 35 days? 
17 MR. FREEBERG: No. 
18 MS. STRAIN: And the federal requirement, 
19 that was another question I had, was one of the 
20 paragraphs in 10.8.4.4, you all talked about taking 
21 out the paragraph that -- the sentence that says, If 
22 US West denies the poles, innerduct, right-of-way 
23 request, it shall do so in writing within 45 days. 
24 And you talked about that not being in the right 
25 location. Isn't that the 45-day federal requirement 
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1 in 224, so -- 
2 MR. BECK: You're absolutely right. And 
3 that is addressed, rather, in 10.8.4.1, on inquiry 
4 reviews, where we referenced the schedule -- I'm 
5 sorry, no, in there, we just say 10 days, no matter 
6 what the size of the request. So if you go to 
7 10.8.4.1.1, which says inquiry review innerduct, if 
8 you go down a little over halfway, it says, These 
9 materials will be provided within 10 calendar days or 
10 within time frames of the applicable federal or state 
11 law, rule or regulation, which, in this case, is 10 
12 days. 
13 MS. STRAIN: I guess my question goes to, 
14 in 10.8.4.'4, when the parties were saying that the 45 
15 days doesn't quite square with the other if you add 
16 up all the other days that are in that paragraph, so 
17 I just wanted to make sure that -- 
18 MR. BECK: The problem is that it's totally 
19 out of place. That language has to basically come 
20 out of 10.8.4.4, because this is about make ready. 
21 And the time frames are about when do we refund you 
22 make ready refunds or when did you pay us overages, 
23 and in actuality, this 45-day time frame applies to 
24 the verification and inquiry. 
25 And by the way, just for the record, the 

00344 
1 cites, at least one of the cites where this first was 
2 decided by the FCC was in the first report and order 
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at paragraph 1224. And I'll get you the order on 
reconsiderations where they reiterate that. 

MS. STRAIN: I have that. 
MR. BECK: Oh, you do? 
MS. STRAIN: Yes. Thank you. Okay. I 

think Mr. Freeberg mentioned something about field 
verifications for US West's reinforcements. Do you 
have data or have you provided that in this 
proceeding on how long those take versus how long -- 
what the average time frame is for that procedure 
versus the procedure used when field verifications 
are done for others? 

first come-first serve situation, that, in fact, here 
we're bound by explicitly defined intervals, and so 
there is an urgency to meet those intervals. I have 
not provided explicit data on the time required to 
perform these same tasks for noninterconnection kinds 
of activities. 

about collapsed conduit. Is that something that US 
West does inspections for on a subservient interval 
basis in the normal course of its operations? 

MR. FREEBERG: I've responded that it is a 

MS. STRAIN: Okay. You had also talked 
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MR. FREEBERG: I think the short answer to 

MS. STRAIN: Okay. With respect to your 
that is no. 

proposal that one of your employees accompany a CLEC 
verification crew, would that take less time than 
having a US West crew do the verification on its own? 

question. I think that it's one I've heard argued 
from both sides. I think each side thinks perhaps it 
can do it in the most efficient manner, and a 
question hard to resolve. 

I think, though, that if, in fact, there is 
the willingness to let either party lead this, and in 
this case, have US West appear and accompany on the 
CLEC's schedule, hopefully we could have made 
progress against concerns that it was taking too 
long. 

MS. STRAIN: I'm trying to figure out if I 
heard the answer. 

MR. FREEBERG: Maybe I need your question 
once more. 

MS. STRAIN: Okay. I think my question is, 
given that I assume that field verifications are done 
by a crew of employees or contractors and you only 
have so many of them and you have so many 

MR. FREEBERG: I think that's a very good 

00346 
1 verifications to do and it takes the time it takes, 
2 if instead you're using people from that crew and 
3 they're going along with somebody else's field 
4 verification team, would it take less time? Would 
5 you have more people available to do that than you 
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would to do the verifications yourself or -- 

the accompanying party, I would expect that there 
would be one individual that would be a contract 
inspector, that it would be an individual without all 
the tools and equipment and so forth necessary to get 
the work done, and so, in fact, I think it would ease 
pressures on work force and so forth. I think the 
answer is yes to your question. 

MS. STRAIN: Okay. With respect to -- this 
goes back to Mr. Thayer. With respect to your memo 
on the paragraphs that you've proposed here to be put 
into the SGAT, and maybe my question goes to you, 
maybe it goes to US West, but would a CLEC be able to 
pick and choose those paragraphs from the AT&T-US 
West interconnection agreement and substitute those 
for SGAT paragraphs? 

question. I think that would depend on -- not having 
looked at these provisions, I can't -- in detail, 

MR. FREEBERG: If, in fact, US West were 

MS. SACILOTTO: Well, that's a legal 
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1 directory assistance list information to directory 
2 assistance providers. 
3 JUDGE RENDAHL: Any comments? 
4 MS. DeCOOK: This is an issue that I think 
5 both WorldCom and AT&T had, and this is new language, 
6 so I'd like to take a look at this a little more 
7 carefully at lunch and report back after lunch. 
8 JUDGE RENDAHL: Mr. Dixon. 
9 MR. DIXON: That would be fine for 

10 WorldCom, as well. 
11 JUDGE RENDAHL: Okay. So we'll bring back 
12 Issue WA-7-7 after lunch. 
13 MS. SIMPSON: Okay.  We have just two 
14 additional. The next one is Washington 7-8, and I 
15 refer you to Section 10.6.1.1 of the SGAT, on page 
16 163. I've inserted a sentence in that section that 
17 says that we don't -- US West does not require prior 
18 permission from CLECs in order to make its directory 
19 assistance listings available to &directory assistance 
20 providers. 
21 No CLEC raised that. That's just to be 
22 consistent with other changes we've made in the SGAT. 
23 JUDGE RENDAHL: Any comments? 
24 MS. DeCOOK: This is also new language. 
25 I'd just like -- I think we'd like to review it in 
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1 context to make sure that we don't have any concerns 
2 about it. We'll report back after lunch. 
3 
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MR. DIXON: WorldCom would like to do the 

JUDGE RENDAHL: Okay, thank you. We'll 

MS. SIMPSON: Okay. And the final issue, 

same. 

bring back issue 7-8 after lunch, then. 

actually Kara is going to address it. It concerns 
licensing and revocation for directory assistance 
listings used by CLECs. 

MS. SACILOTTO: There was a question raised 
at the prior workshop and in Colorado regarding the 
nature of the license, is it an intellectual property 
license, is it just a term that's used. And you 
know, frankly, I think that the discussion has gotten 
a bit blown out of proportion for purposes of this 
SGAT . 

What we are intending to do in the SGAT is 
to simply provide a permission to use the information 
for DA purposes, and whether or not this licenses an 
intellectual property license or some other type of 
license, I think we believe is really not relevant to 
consideration of the SGAT. The SGAT is intended to 
give permission to use this information for directory 
assistance purposes, which is what is required by 

00710 
1 Section 251(b)(3) and to meet our checklist 
2 requirement. 
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If the parties want to negotiate some other 
use of this information and if they have some other 
concerns about it, it's our view that the SGAT is 
intended to be a limited document to address this 
particular issue, and if they have some other kind of 
use that they want to put to it, that would be an 
issue that the parties -- that is just simply not 
within the confines of the SGAT document. 

having all this debate about is it intellectual 
property, isn't it intellectual property, we have our 
view that it is, but, frankly, we don't think it's 
relevant for purposes of this particular proceeding, 
because we are providing them with the permission 
that the act requires, which is to have access to -- 
which is for DA purposes. 

out on this, this license issue. Whether or not it's 
intellectual property, we believe we have the right 
to give permission for purposes of DA, and that's 
what the SGAT is intended to do. 

As far as the revocation language, Tom, 
WorldCom has provided us with some draft revocation 

So I guess, you know, while we've been 

And so I guess that's where we're coming 
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language. We are working on a few tweaks to that. I 
think that hopefully during the lunch break, we'll be 
able to tweak our Language up a little bit and 
provide it after the lunch break. That's what we're 
aiming for. And that way, we can discuss that 
language when we come back, and I don't think we're 
far apart. It's just some language issue -- issues. 

Dixon. 

Sacilotto has indicated, if you'll refer to WorldCom 
Exhibit 188, and if you turn to page two of that 
exhibit, WorldCom commented on Checklist Item Number 
Seven, which relates to the two paragraphs at issue 
here. And frankly, on the i s s u e  of the license, I'm 
not in a position to respond to M s .  Sacilotto at this 
time. At one point, we thought it was not a license, 
based on some comments made by Mr. Beck in Colorado, 
and then in Colorado he clarified it was considered 
an intellectual property, that the property was 
considered intellectual property, and therefore, the 
license has a broader meaning. 

intellectual property attorneys to say, Do we really 
have an issue with this. And I'm still waiting, 

JUDGE RENDAHL: Any other comments? Mr. 

MR. DIXON: Just to confirm what Ms. 

As I raised here, I just went back to our 
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1 frankly, because it was over the Fourth of July 
2 holiday weekend. And the proposed language to which 
3 Kara has referred to is then found in this same 
4 section, which is that which she'll be tweaking. And 
5 again, it's language that I provided as requested in 
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Colorado by July 5th. 

we'll probably reach some resolution on that over 
lunch. 

have an answer back from our intellectual property 
people, and at this point, maintain the issue, but 
hope to clarify or resolve it with what Ms. 
Sacilotto has said. 

guess we just don't see how this is -- we've gotten 
real bollixed up in this, and frankly, we're just 
kind of stepping back and saying what does this have 
to do with this checklist item, and it doesn't have 
anything to do with the checklist item. 

provided the access to the DA information that the 
act requires, and nobody has opposed the idea that 
information should be provided for DA purposes, and 
that's what we're providing. So we just think that 

So that's on the table, and it sounds like 

On the license, as I said, I really don't 

MS. SACILOTTO: Just to chime in, I mean, I 

What we're trying to figure out is have we 
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1 it's just not an issue for this. 
2 And to the extent that this is going to get 
3 elevated, I guess we would need to know why this is 
4 even relevant, why do they care, because they have 
5 agreed to the other -- to the uses that have been put 
6 in here and whatnot, so I don't see how it's, 
7 frankly, relevant to this discussion. I'm trying to 
8 strip it out. 
9 
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JUDGE RENDAHL: Mr. Dixon. 
MR. DIXON: Well, I would suggest, as I 

said, I'd like to talk about it over lunch a little 
bit and see what we can do. It was obviously enough 
of an issue €or my client to raise it, and we did 
raise the issue, what it was. And they believe that 
the DA list information is not intellectual property. 
That was the issue chat we raised. And I don't know 
that I'm going to reach resolution over lunch, but 
I'm looking at perhaps some other alternatives as to 
how we might address it. So we can get back over 
Lunch on that. 

parties on this issue? Okay. I think, since we're 
getting close to the 11:45 time we discussed -- Ms. 
Sirnpson, did you have any other issues? 

JUDGE RENDAHL: Any other comments from the 

MS. SIMPSON: That's all for directory 

00714 
1 assistance. 
2 JUDGE RENDAHL: Okay. So as I understand, 
3 some of these issues will be discussed over lunch and 
4 brought back. Before we break, since you are going 
5 to be discussing matters at lunch, would you like to 
6 return at 1 : O O  or later? What is your preference? 
7 MS. SACILOTTO: I'd like to come earlier. 
8 Oh, 1 : O O .  Maybe 1 : D O  
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JUDGE RENDAHL: One o'clock or 1:15. 
MS. SACILOTTO: Sorry, I thought it was 

MR. DIXON: Time flies. 
MS. SACILOTTO: When you're having so much 

fun. 
JUDGE RENDAHL: We'll return at 1:00, then, 

and we'll be o f f  the record till 1:OO. We're off the 
record. 

earlier. 

(Lunch recess taken. ) 
JUDGE RENDAHL: Back on the record. We're 

back after our lunch break, and there were a number 
of items that were to be discussed over the lunch 
hour, and Kara, or Ms. Sacilotto, or Mr. Dixon, who 
would prefer to report  back, or Ms. DeCook, or Mr. 
Sekich? 

MR. SEKICH: Yes, thanks. Actually, there 

1 5  
were a couple issues on directory assistance. 

JUDGE RENDAHL: Mr. Sekich, could you speak 
up, given the fan right above you? 

MR. SEKICH: A couple issues, and you might 
want to help me, actually, with issue ID numbers, but 
I'm looking at paragraphs of the SGAT. I think the 
first issue we were going to talk about involved 
Paragraph 10.6.2.3, and Paragraph 10.5.2.11. 

MS. DeCOOK: 7-7. 
MR. SEKICH: That's Issue 7-7 .  

Conceptually, I don't think the parties are far off, 
but AT&T has a proposal that I think WorldCom concurs 
in, which is to strike the entire content of Section 
10.6.2.3 and replace it with nearly the same sentence 
that is included in 10.5.2.11. The only difference 
would be swapping the parties' names. In other 
words, "US West" would read "CLEC" in that paragraph, 
and "CLEC" would read "US West.'' The concept would 
be that these two provisions would be precisely 
reciprocal. And I think, conceptually, that's where 
the parties and US West were headed with that. 

MS. SIMPSON: This is Lori Simpson, with US 
West. I think that the only problem we would have 
with that is that there are some examples in 10.6.2.3 
of so-called violations of the use of DA lists that 
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1 are relevant in our discussion of licensing and 
2 revocation. And in fact, there's a cross-reference 
3 now to 10.6.2.3 for that very purpose in the language 
4 that Mr. Dixon proposed to u s  that you may not have 
5 seen yet, but are probably about to. 
6 What we might be able to do, though, is 
7 just move the restrictions, the examples into the 
8 revocation section, which is 10.6.2.1, and do what 
9 you said with 10.6.2.3. Did you follow me? 

10 MR. SEKICH: Yes, I did. The other 
11 possibility would be to use this list as an example 
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of, I guess, restrictions supplementing the paragraph 
10.5.2.11. 

MS. DeCOOK: Isn't that what you said? 
MS. SIMPSON: No. 
MR. SEKICH: No. 
MS. DeCOOK: Oh, okay. 
MS. SIMPSON: I kind of like the idea of 

MS. SACILOTTO: Yeah, I guess if we're 
moving them to 10.6.2.1. Well -- 

going to move it to 11, then we need to keep it in 
2.3, but if we move it to the revocation, then it 
just says it once. 

and I think also WorldCom, want to ensure that this 
MR. SEKICH: And I think the issue is AT&T, 

00717 
1 list of examples is truly a representative list of 
2 the examples of restrictions placed on US West's use 
3 of the CLECs' DA information supplied to US West. 
4 And to the extent that there is a way to work that so 
5 that it's clear, and this is not, I guess, shown to 
6 be an exclusive -- or a list that exclusively applies 
7 to the CLEC, as opposed to US West, I think AT&T 
8 would be comfortable with that. 
9 MS. DeCOOK: Well, that's the problem, I 
10 think, with moving it to 6.2.1, is because that's a 
11 one-way provision that only deals with US West data. 
12 JUDGE RENDAHL: Let's go off the record for 
13 a moment. 
14 (Discussion off the record.) 
15 
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19 
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JUDGE RENDAHL: Let's be on the record. 
And Ms. DeCook or Mr. Sekich, would you please state 
the concern? 

MR. SEKICH: I think AT&T's proposal for a 
revision to 10.6.2.3 would be as follows: Strike the 
entire provision as it reads now and replace it with 
the following sentence: "CLEC shall not use US 
West's directory assistance listings supplied to CLEC 
by US West under the terms of this agreement for 
purposes other than providing directory assistance 
service, 'I period. 

00718 
1 MS. SIMPSON: We would need to discuss that 
2 further, because we don't agree that they can 
3 purchase listings under the Washington SGAT and use 
4 them outside of US West's 14-state territory. They 
5 can purchase them under a different contract, but not 
6 under the SGAT, and use them outside of US West's 
7 14-state territory. We've covered this in earlier 
8 workshops. 
9 MS. DeCOOK: Well, let me ask a clarifying 
10 question about 5.2.11. If you look at the language 
11 just in terms of how it's stated for directory 
12 assistance service, isn't that giving US West the 
13 right to use our information beyond the state of 
14 Washington or the region, for that matter? 1 mean, 
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it's unlimited in terms of how you can use our 
listing information. 

back and consider whether we could limit ourselves to 
using their listings just in the state of Washington. 
That's what we need to consider. 

our position is that it should be reciprocal. If 
you're giving yourself the right to use our data 
beyond the state of Washington, we should be afforded 
that same right. So you know, whatever limitations 

MS. SIMPSON: Well, we would need to take 

MS. DeCOOK: Well, and just to be clear, 
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1 are reciprocal, that's the way it should be here. 
2 There's no reason for you to have greater access to 
3 our data than we have to yours. 
4 JUDGE RENDAHL: Let's go off the record. 
5 (Discussion off the record.) 
6 JUDGE RENDAHL: Let's be back on the 
7 record. The parties will, at the$ next break, 
8 continue their discussion on 7-7. And let's go back 
9 to 7-2, which was an item that the parties agreed to 

10 discuss over lunch. Mr. Dixon, is that something 
11 you'd like to address first, or Ms.  Sacilotto? 
12 MS. DeCOOK: I will address it. 
13 JUDGE RENDAHL: Sorry. Ms. DeCook. 
14 MS. DeCOOK: I think the ball was in our 
15 court. We needed to look through the documentation 
16 and determine whether it accurately reflected 
17 discussions that we had with US West last week and 
18 whether we were, as a result of those discussions, 
19 complete on this issue and we can close it. 
20 We have reviewed the documentation. It 
21 does reflect all the changes that the parties 
22 discussed, and so I think we can say that, for 
23 purposes of this checklist item, the 911 issue, the 
24 documentation does adequately now address our 
25 concerns. 

e 
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1 MR. DIXON: And WorldCom concurs with that 
2 result, as well. 
3 JUDGE RENDAHL: Thank you, Mr. Dixon. 
4 MR. DIXON: So we could close that. 
5 JUDGE RENDAHL: Does that refer to Exhibit 
6 236? 
7 MR. DIXON: One-fifty, Exhibit 150. The 
8 one that's about a half-inch thick. 
9 JUDGE RENDAHL: Thank you. And is there an 

10 SGAT provision associated with that that we need or a 
11 footnote checklist item? 
12 MS. DeCOOK: Not directly, Your Honor. 
13 JUDGE RENDAHL: Okay, thank you. Moving 
14 on, the next item I had deferred during lunch was 
15 7-8. 
16 MR. SEKICH: We've taken a look at the 
17 provisions in 10.6.1.1, and they're acceptable to 



18 AT&T. 
19 MR. DIXON: They're also acceptable to 
20 WorldCom. 
21 JUDGE RENDAHL: Thank you. The next issue 
22 I had was Washington Item 7-9, the licensing and 
23 revocation issue. Who would like to -- 
24 MR. DIXON: Why don't I take the lead on 
25 that one first, if that's okay. Tom Dixon, with 
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1 WorldCom. I think, on the license issue, you know, 
2 we're at impasse on that in Colorado at the moment. 
3 I suggest we just go there for now, agree that we'll 
4 brief it if we choose to, and if between now and the 
5 briefing date of July 17, we reach some other 
6 accommodation, I'll continue to pursue our people to 
7 see if that can be done and pass that over to US 
8 West, if it happens. 
9 With respect to the proposed Language on 
10 revocation, the actual process, I+ don't know if you 
11 want to take that up on the break, since you're going 
12 to make some changes to the other language and then 
13 bring it back in. We have no problem with the 
14 language that's been proposed by US West in response 
15 to what I had proposed in Exhibit 236 addressing 
16 this. And the only reason I'm saying we may want to 
17 wait until we're done with the break discussion is 
18 that's where we're going to modify the reference to 
19 10.6.2.3. So I think this issue will go away on the 
20 break, as well. 
21 MS. SACILOTTO: Okay. Well, that's fine. 
22 We can take that up on the break, as well. But I 
23 guess I'd like to know, if this is going to go to 
24 dispute resolution, I guess I want to know what the 
25 dispute is and why it's a dispute. 
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1 MR. DIXON: Well, the dispute is whether or 
2 not the -- see if I can be precise -- the DA list 
3 information is, in fact, intellectual property. The 
4 concern that we have is we're neither conceding it is 
5 or it isn't at this point. Our people are concerned 
6 that the term "license" gives that impression and 
7 that we neither want to agree or disagree with that 
8 point at this time. We just don't want it to be 
9 treated as intellectual property for the time being, 
10 and that if we're going to go -- if US West believes 
11 and persists in its belief that it is intellectual 
12 property, then we want the opportunity to at Least 
13 dispute that fact, that argument. 
14 And I'll follow up. It could be our 
15 intellectual property people come back and say, Hey, 
16 we're fine, but the goal is to try and get it 
17 resolved. And our people have raised it, and 
18 unfortunately, I tried to get them over the holiday 
19 weekend and I have not gotten an answer back. I 
20 checked this morning on our e-mail and still had not 



21 heard from them. 
22 MR. OWENS: A s  a non-attorney, can I offer 
23 something here? Is it possible for the parties to 
24 reach agreement that we're not going to address that 
25 issue in this proceeding, and that we both reserve 

a 
00723 
1 our right to, if we ever have a dispute on the issue 
2 in the future, we could each reserve our right to 
3 interpret that language as we see fit? 
4 MR. DIXON: That's one of the exact things 
5 I suggested at lunch that I'm going to try and 
6 propose back to our people. We just effectively 
7 agree to disagree. The one issue that it leaves, 
8 Jeff, and I'll be real up-front, is if it is, in 
9 fact, a 271 issue, from our people's perspective, 

10 then I have a problem simply deferring it. If I can 
11 get them to agree it's not a 271 issue and that we 
12 can just simply agree to disagree, then we can walk 
13 away from the issue on the basis %you proposed. 
14 MS. SACILOTTO: Yeah, if you could -- I'd 
15 love to just put this sucker to bed. 
16 MR. DIXON: So would I .  So I think we'll 
17 do it offline and we'll do the best we can. 
18 JUDGE RENDAHL: Okay. So now, because you 
19 need to contact folks back at WorldCom, I assume you 
20 would not be reporting back on that at a break? 
21 MR. DIXON: No. 
22 JUDGE RENDAHL: Your proposal is to either 
23 handle it in brief or advise everyone that it's not 
24 an issue? 
25 MR. DIXON: Right. And what I will do, in 

e 
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A workshop in the above matter was 

held on July 6, 2000, at 1O:lO a.m., at 900 Fourth 

Avenue, Suite 2000, Seattle, Washington, before 

Administrative Law Judges ANN RENDAHL and C. ROBERT 

WALLIS. 

The parties were present as 

follows : 

AT&T, by Rebecca DeCook and 
Dominick Sekich, Attorneys at Law, 1875 Lawrence 
Street, Suite 1575, Denver, Colorado, 80202. 

US WEST COMMUNICATIONS, INC., by 
Kara M. Sacilotto, Attorney ar: Law, Perkins Coie, 607 
14th Street, N.W., Washington, D.C., 20005, and 
Steven R. Beck, Attorney at Law, 1801 California 
Street, Suite 5100, Denver, Colorado, 80202 
(Appearing via teleconference bridge.) 

WORLDCOM, by Thomas F. Dixon, 
Attorneys at Law, 707 17th Street, Suite 3900, Denver, Colorado, 

80202. 
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1 JUDGE RENDAHL: Then that would be footnote 
2 -- 
3 MS. SACILOTTO: These are all marked as 
4 consensus already. 
5 JUDGE RENDAHL: Oh, well, it's done. Item 
6 3-7. 
7 MR. FREEBERG: Item 3-7 refers to Section 
8 10.8.4.2, page 178 of Exhibit 106. I believe there 
9 are actually four important changes to this section, 
10 if I'm remembering right. And let me make sure that 
11 -- yes. 
12 The first of the four that I would point 
13 out is we had some discussion, I think in a previous 
14 workshop, around the words -- and it says in our 
15 agenda -- "as appropriate." The new language 
16 proposed in this SGAT would read "as applicable," and 
17 we added, "AS applicable, depending upon whether the 
18 request is for poles or duct." We expected that 
19 would make more clear what was less clear in the last 
20 discussion we had. 
21 And you'll see that we struck the 
22 right-of-way reference. And the thought there is 
23 that right-of-way requests would not involve field 
24 verification, that there would be a records inquiry 
25 done around a right-of-way request, but not field 
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1 verification. And so that language was removed, and 
2 again, that language which follows the part I just 
3 read, I would expect to become part of the new 
4 language at 10.8.4.1.3, which was specific to 
5 right-of-way requests. 
6 So that is -- I'll call that right-of-way 
7 aspect of this, maybe the second of the four matters 
8 that I was going to mention. 
9 The third of the four matters I was going 

10 to mention is the very last sentence, where there was 
11 a phrase that says, "US West will charge CLEC for 
12 field engineer time," struck that. There should not 
13 be charges other than those which are standard in 
14 Exhibit A associated with field verification. 
15 And the fourth of the items, I would say is 
16 WorldCom's issue. WorldCom raised an issue having to 
17 do with the 45-day interval, and proposed some 
18 concerns, I think, with that language, for example, 
19 that is struck towards the end of 10.8.4.2, which has 
20 to do with the length of time required to perform 
21 field verification. 
22 There is a schedule at the top of page 179, 
23 a reference to the schedule in Exhibit D in Paragraph 
24 2.2, and I know that Mr. Dixon has some concerns with 
25 that schedule, and that might be mentioned here. 
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1 JUDGE RENDAHL: Before you go ahead, Mr. 
2 Dixon, may I just clarify what was 10.8.4.2 is now 
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subsections of what's now 10.8.4.1.1, .2, and .3; is 
that correct? 

MR. FREEBERG: That's true. 
JUDGE RENDAHL: Okay. I wanted 

clarification for the record, so we knew what you 
were talking about. Mr. Dixon. 

our Exhibit -- I'm trying to figure out where it 
went. Here it is, 188. At the very top, under the 
section referring to Checklist Item Three, access to 
poles, ducts and right-of-way, you'll essentially see 
what we have raised concerning the schedule that's 
discussed in Paragraph 2.2 of Exhibit D, as well as 
references to what's called a standard inquiry. It's 
found, for example, in paragraph -- or Section 
10.8.4.1.1, and also a reference to a standard 
inquiry in the following subparagraph, .2. 

And then, as also referenced in Paragraph 
10.8.4.2, which is actually at the top of the page, 
there's a reference to Exhibit D, Paragraph 10.2, on 
page 179. And just to be brief, but to the point, 
WorldCom took the lead, frankly, on reviewing Exhibit 
D. And in doing so, we signed off on the document 

MR. DIXON: Yes. Again, if you'll refer to 
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and later figured out that, as a matter of law, we 
may have made a mistake. 

And the mistake we may have made was 
dealing with the issue of what US West calls a 
standard inquiry, which then, under the schedule 
described in Exhibit D, Paragraph 2.2, allows €or 
activity to occur after the 45-day time period that 
is found in the FCC rules at 47 CFR 1.1403. 

further reflection, even though we agreed to Exhibit 
D language, we realized that we felt the language was 
not consistent with the rule, and therefore not 
consistent with the law, and we felt the law trumped 
our error. And that's really what it comes down to. 

As I said in Colorado, I regret this didn't 
come up until sooner, but the fact is it has come up. 
And we reached impasse on this in Colorado, meaning 
US West did not agree with our recommendation to 
limit it to the 45 days, as found in the rule, so I 
believe we're at impasse on that point, as identified 
in our exhibit. 

view, we believe that the schedule in Exhibit D, at 
Paragraph 2.2, provided for what would be predictable 
outcomes on field verification to go to a flat 45 

Essentially, what we've gotten is, on 

MR. FREEBERG: And from US West's point of 

00763 
1 days regardless of the size of the verification 
2 would, we think, lead to unpredictability as far as 
3 outcomes go, and so we were not comfortable making 
4 the change suggested by Mr. Dixon. 
5 MS. SACILOTTO: As a legal matter, I guess 
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we would also dispute what Tom is characterizing as a 
requirement of the rule. The rule talks about a pole 
request, responding with request or denial within 45 
days, but there is no discussion of the amount, you 
know. I don't think that the FCC considered the 
situation where there could be a request for 500, a 
thousand poles. It just talks about, yeah, okay, a 
pole within 45 days. They could mean one pole. It's 
just not clear in the rule, it's not addressed. 

And so I guess Tom has put his mea culpa on 
the record, but we're a little bit more annoyed with 
Tom than we would like to be, because we spent a 
whole lot of time negotiating what we thought was 
something reasonable to deal with something that 
would be extraordinary, a very large pole request. 
And we spent a lot of time negotiating that with 
WorldCom, and now we find out that that was a wasted 
effort. So darn. 

MR. DIXON: Darn. I'll second that. 
JUDGE RENDAHL: Since we were about to take 
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1 a break, is it fair to characterize Issue 3.7 as 
2 resolved, with the exception of this impasse -- this 
3 legal impasse issue that WorldCom has identified in 
4 Exhibit 188? 
5 MR. DIXON: From WorldCom's perspective, 
6 that is a correct statement. 
7 MR. KOPTA: I might add at this point, sort 
8 of to echo what we discussed earlier, there seems to 
9 be some confusion about whether the days in this 
10 Paragraph 2.2 in Exhibit D are calendar or business. 
11 As I go back and look at my calendar, Tom, it was 
12 within 35 business days. It took exactly 35 business 
13 days. 
14 MR. FREEBERG: Thank you for that. 
15 MR. KOPTA: But as I also look at the 
16 language that was stricken in 10.8.4.2, it 
17 specifically said 35 calendar days. So I think it 
18 ought to be clear, regardless of who prevails on the 
19 legal issue, that days means calendar or business. 
20 And certainly, from our perspective, it ought to be 
21 calendar, if we have a choice. 
22 JUDGE RENDAHL: Okay. Since we need to 
23 allow Ms. Simpson an opportunity to catch her flight, 
24 I'm going to take a break now, but I would like to 
25 hear back from US West after the break also on their 
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1 perception of calendar versus business days, so it's 
2 resolved on the record. Let's be off the record. 
3 (Recess taken. ) 
4 JUDGE RENDAHL: Let's go back on the record 
5 and have a report back on Ms. Simpson's issue and any 
6 other issues you all were discussing during our 
7 break. Ms. Sacilotto or Ms. Simpson? 
8 MS. SACILOTTO: Ms. Simpson, you want to do 



9 
10 
11 
12 
13 
14 
15 
16 
1 7  
18 
1 9  
20 
2 1  
22 
2 3  
24 
25  

it? 

SGAT sections, and I'm sorry, I don't have them in 
front of me at this moment. 

MS. SIMPSON: Sure. With regard to the two 

MR. DIXON: 10.6.2.3. 
MS. SIMPSON: And 1 0 . 5 . 2 . 1 1 .  With regard 

to those two sections, we are going to take those 
back as action items, if we can, for US West, and 
specific language and come back with a different 
proposal. 

t a kebac k? 

try to do something -- in the event that we can't 
reach agreement on this, to try to do something 
before the 17th. 

J U D G E  RENDAHL: And what is your timing for 

MS. SACILOTTO: What we would propose is to 

MS. DeCOOK: You're the driver. 
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OF THE STATE OF COLORADO 
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IN THE MATTER OF THE INVESTIGATION ) 
INTO U S WEST COMMUNICATIONS, INC.’S ) 
COMPLIANCE WITH 9 271(C) OF THE 1 
TELECOMMUNICATIONS ACT OF 1996. 1 

DOCKET NO. 971- 198T 

THE COLORADO OFFICE OF CONSUMER COUNSEL’S 
COMMENTS ON PRIVATE RIGHTS-OF-WAY AGREEMENTS 

The Office of Consumer Counsel (OCC) hereby submits these comments on the 

issue of whether or not U S WEST should be obligated to disclose to competitive local 

exchange carriers (CLECs) rights-of-way agreements between U S WEST and private 

land owners. The OCC position is that it should be the option of the private landowner, 

not U S WEST or the CLEC, whether a rights-of-way contract is disclosed to a CLEC. 

Therefore, the OCC opposes any absolute requirement that U S WEST disclose such 

contracts. However, the OCC supports requirements that U S WEST be precluded from 

asserting confidentiality should the private landowner be willing to disclose a contract to 

a CLEC. Further, U S WEST should be obligated to disclose to landowners that it is 

neither illegal nor a violation of the rights-of-way agreement between he or she and U S 

WEST for the landowner to enter into a right-of-way agreement with a CLEC. 

* 
The OCC strongly opposes any requirement that a private right-of-way agreement 

between U S WEST and a landowner be disclosed to a CLEC over the landowner’s 

objection. U S WEST is obligated to provide the CLECs with nondiscriminatory access 

to its rights-of-way. Telecommunications Act of I996 $0 224(f)( 1)  and 271 (c)(2)(B)(iii). 

However, the OCC agrees that this obligation does not require U S WEST to disclose 

rights-of-ways agreements with private landowners. See U S WEST’S Position 

Regarding Access to Private Rights-of-way Agreements, June 22,2000 (U S WEST 

Comments). As U S WEST points out this would prejudice private landowners. Id. at p. 

3. Private persons should have the right to contract with whomever they choose relative 

to granting right-of-way on the landowner’s property. 
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However, in part because of the policy concerns raised by AT&T in its follow-up 

comments filed on June 22,2000, the OCC can see no policy justification for permitting 

U S WEST to refuse to disclose such a contract to a CLEC when the private landowner 

has no objection. Such a rehsal by U S WEST could impede competition. It is possible 

that a landowner would not like the terms of the contract disclosed because the landowner 

does not want to enter into a new contract or because the landowner feels they can get a 

better deal from the CLEC if the CLEC does not know what the agreement is with U S 

WEST. It is also possible that a landowner would have no objection to disclosing the 

contract to a CLEC in order to simplify negotiations or to provide assurances to the 

CLEC that it is being treated fairly. The landowner should be able to free to choose with 

whom and how any negotiation is conducted. The OCC would support including in the 

SGAT a statement that U S WEST will not seek to block a CLEC’s access to a private 

right-of-way contract between U S WEST and a private landowner by asserting a 

confidentiality right when the landowner has no objection to such a disclosure. The OCC 

would also support language to the effect that a CLEC may only take advantage of this if 

the CLEC is willing to have this obligation applied reciprocally. 

The OCC is also concerned that the landowner may not be willing to negotiate 

with a CLEC regarding rights-of-way because the landowner is afraid that he or she 

would be violating the existing agreement with U S WEST. Without having seen such an 

agreement, it has been represented to the OCC that they may contain clauses that state 

that the agreement is “exclusive” and they may contain clauses that provide for penalties 

should there be a breach of the agreement. The OCC can easily imagine a property 

owner looking at such a contract and being concerned that by entering into an agreement 

with a CLEC he or she is violating the existing agreement with U S WEST. It does not 

appear to be U S WEST’S position that a landowner is legally precluded from entering 

into a contract with a CLEC. See U S WEST Comments at p. 2 inviting CLECs to enter 

into their own agreements. But a private landowner may be unsure and may decide that 

his or her only options are to hire a lawyer to interpret the contract with U S WEST or 

cease negotiations with CLECs. To prevent this outcome, the SGAT should contain a 

requirement that, upon a CLEC’s request, U S WEST will certify to a landowner with 

whom U S WEST has a right-of-way contract that the contract does not preclude the 
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landowner from entering into a right-of-way contract with a CLEC and there will no 

penalty under the U S WESTAandowner contract should the landowner do so. 

The OCC’s suggestions on this issue are designed to give landowners the 

maximum amount of flexibility possible to disclose rights-of-way contracts or not at their 

option and the be assured that by entering into negotiations and agreements with CLECs 

that the landowners are not violating their existing contract with U S WEST. This should 

protect the landowners’ rights to grant or deny CLECs access to confidential information 

as the landowners’ choose and limit the opportunities by U S WEST and the CLEC for 

gamesmanship. The OCC’s proposals also are specifically structured to impose no 

obligations on non-telecommunications provider third-parties nor to deprive non- 

telecommunications provider third-parties of any rights they may have under existing law 

and contracts. 

Dated this 27‘h day of June, 2000. 

Respec tfid 1 y submitted, 

KEN SALAZAR 
Attorney General 

BY: 
Michelle A. Norcross, 18938 
First Assistant Attorney General 
Office of the Attorney General 
1525 Sherman Street, 5th Floor 
Denver, Colorado 80203 
(303) 866-5869 
(303) 866-5342 ( F a )  

ATTORNEYS FOR THE COLORADO 
OFFICE OF CONSUMER COUNSEL 
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) 
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IN THE MATTER OF THE ) Docket No. 971-198T 
INVESTIGATION INTO U S WEST ) 
COMMUNICATIONS, INC.’S ) 
COMPLIANCE WITH 5 271(C) OF THE ) 
TELECOMMUNICATIONS ACT OF 1996 ) 

IN THE MATTER OF U S WEST ) 
COMMUNICATIONS, INC.’S STATEMENT) 
OF GENERALLY AVAILABLE TERMS ) 
AND CONDITIONS ) 

) 

Docket No. 99A-577T 

JOINT STATEMENT OF POSITION AND BRIEF ON 
CERTAIN REMAINING CHECKLIST ITEM 3 RIGHT OF WAY ISSUES 

AT&T Communications of the Mountain States, Inc and AT&T Local Services on behalf 

of TCG Colorado (“AT&T”) and WorldCom, Inc., on behalf of its regulated subsidiaries 

(“WCom”), (collectively ”Joint Intervenors”) hereby submit the following brief on certain 

disputed issues remaining from the first workshop in the above-captioned proceeding. This brief 

will address the certain remaining issues concerning Checklist Item 3 including Issue 3- 10 

regarding reciprocal access to poles, ducts, conduits and rights-of-way and issues regarding 

access to ROW and time limitations Qwest imposes on responding to ROW requests. 

INTRODUCTION 

The competitive checklist and other requirements of Section 27 1 of the 

Telecommunications Act of 1996 (the “Act”) prescribe the mechanism by which a Regional Bell 

Operating Company (”RBOC“), such as Qwest, may provide in-region interLATA services. 

Congress properly determined that an RBOC‘s entry into the long distance market would be anti- 
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competitive unless the RBOC’ s local market power is “first demonstrably eroded by eliminating 

bamers to local competition.”’ To demonstrate compliance with Section 27 1, therefore, Qwest 

must show that it has made real, significant, and irreversible steps to open its local market in 

Colorado, both in statements of policy and in actual implementation of policy.’ 

The Federal Communications Commission (“FCC”) has concluded that to make a prima 

facie case that it is meeting the requirements of a particular checklist item, an RBOC must: 

demonstrate that it is providing access or interconnection pursuant 
to the terms of that checklist item. The Commission has previously 
concluded that, to establish that it is “providing” a checklist item, a 
BOC must demonstrate that it has a concrete and specific legal 
obligation to furnish the item upon request pursuant to a state- 
approved interconnection agreement or agreements that set forth 
prices and other terms and conditions for each checklist item, and 
that i t  is currently furnishing, or is ready to furnish, the checklist 
item in the quantities that competitors may reasonably demand and 
at an acceptable level of quality:’ 

Accordingly, Qwest must first demonstrate that i t  has a concrete and specific legal 

obligation to provide each checklist item in a manner that is consistent with the requirements of 

Sections 27 1, 25 1 and 252 of the Act. To meet this burden, Qwest must demonstrate that its 

legal obligations have been met through its Colorado-approved interconnection agreements 

(“ICAs”) or its SGAT 

Second, it must be determined whether Qwest is currently furnishing, or is ready to 

furnish, the checklist item in the quantities that competitors may reasonably demand and at an 

acceptable level of quality. Thus, while the ICAs or the SGAT may reflect an appropriate legal 

Appiic-atrori of Anieritech Michigan Pursuant to Sectioii -771 of the Coniniuriicatioris Act of 1934. as  amended. to I 

Prm*ide In-Region. Inter-LATA senices in Michigan. CC Docket No. 97- 137, Memorandum Opinion and Order, 
FCC 97-298 (released August 19, 1997). 41 18 f “Anieritec-lr Micliigarr Order”). ’ Id. 

pr-mide in region-inter LATA senices in Louisiann. CC Docket No. 98-1 11. FCC 98-271, released October 13. 
1998. I 54 (“BellSouth Second Louisiaria Order”): Ameritech Michigaii Order, 

3 Application ?f BellSoirtli Corporation pitrsuant to Section -371 of the Coniniunications Act of 1934, as aniended, to 

110. 
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obligation, Qwest must also demonstrate that it has satisfied the second prong of the Section 271 

analysis by presenting evidence that it is currently furnishing, or is ready to furnish, the checklist 

item in the quantities that competitors may reasonably demand and at an acceptable level of 

quality. This is the performance-related evidence that will be assessed later as part of subsequent 

proceedings once the ROC testing is completed. 

As a result. the purpose of these workshops has been to assess whether Qwest has the 

concrete and specific legal obligations to furnish the checklist items under consideration. Under 

review in the first workshop were checklist items 3, 7, 8, 9, 10, 12 and 13. Numerous issues 

relating to these checklist items have been addressed and resolved during the course of the first 

workshop. Additional issues were declared at impasse, briefed by the parties and submitted to 

the Commission for resolution. A small set of issues, however, dealing with Qwest's compliance 

with Checklist Item 3 remained unresolved at the conclusion of the Workshop No. 1, and the 

parties agreed to meet and, if possible, resolve them before declaring impasse and submitting the 

issues to resolution. The parties have met and have reached consensus on a number of these 

0 

issues. However, a few of these issues. detailed below, remain at impasse. Absent proper 

resolution of these disputes, Qwest's SGAT does not comply with the legal obligations of 

Sections 25 1 ,  252 and 27 I for these checklist items. Set forth below is a description of the issues 

in dispute, why Qwest's SGAT does not comply and how these issues must be resolved to bring 

Qwest into compliance. 

I. QWEST'S SGAT DOES NOT SET FORTH THE REQUIRED SPECIFIC AND 
CONCRETE LEGAL OBLIGATIONS FOR CHECKLIST ITEM NO. 3 - ACCESS 
TO POLES, DUCTS AND RIGHT-OF-WAY. 

Several issues under Checklist Item 3 are in dispute. First, Qwest seeks to require 

CLECs to reciprocally provide access to their poles, ducts conduit and rights-of-way. Such a 
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requirement is unlawful. as the Ninth Circuit recently confirmed. Second, CLECs have 

encountered significant problems in gaining access to multiple dwelling units (“MDUs”). 

During extensive negotiations on this issue. Qwest disclosed that i t  did not consider the access it 

obtains in MDUs to be rights-of-way that are subject to the obligations of Section 25 1 (b)(4). 

The FCC has concluded that access to customers in  multiple tenant environments is critical to the 

successful development of competition in the local telecommunications markets and has 

tentatively concluded that the access in question is either conduit or right-of way that is subject 

to Section 25 l(b)(4).‘ Based in part upon its MDU position, Qwest has sought to impose 

conditions on the CLECs‘ access to rights of Lvay and MDUs, including restrictions on access to 

the right-of-way and review of MDU agreements that would enable the Commission and the 

0 

CLECs to determine Qwest‘s ownership and control of the right-of-way, etc. Qwest’s position is 

contrary to lam. and will deter the development of competition and should be rejected. 

Finally, Qwest seeks to create variances based upon the size of the request from the FCC- 

mandated requirement that all requests for access must be granted or denied within 45 days. The 

FCC has created no exception to this requirement. Therefore, Qwest‘s SGAT is not in 

compliance with this requirement. 

A. Legal Requirements. 

Section 27 1 (c)(Z)(B)(iii) requires BOCs to provide “nondiscriminatory access to the 

poles. ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in accordance with the requirements of section 224.”5 

I n  rhe Matrcr of the Proinorion of Competitive Nem*nrks in  Local TelecOiiin2iiiiicatioris Market, Notice of Proposed 
Rulemaking and Notice of Inquiry. CC Docket No. 96-98. WT Docket No. 99-9-17. FCC 99-14l.q 44 (July 7, 1999) 
[“Notice”]. 

BellSouth Second Louisiana Order. ¶ I7 1.  
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In the Local Cornpetitioit Order, the FCC interpreted section 25 1 (b)(4) as requiring 

nondiscriminatory access to incumbent local exchange carriers' ("LECs") poles, ducts, conduits 

and rights-of-way for competing providers of telecommunications services in accordance with 

the requirements of section 224.6 The FCC has reinforced the requirements set out in its Local 

Cornpetitior? Order in its recent Order or1 Recortsidci-r~tion.' In addition, the FCC more recently 

interpreted the revised requirements of Section 223 governing rates, terms and conditions for 

telecommunications carriers' attachments to utility poles in the Pole Attaclznieiit 

Telecoi~~i~?i~iiicatioiis Rate Order.' 

Section 224(f)( 1 ) states that "[a] utility shall provide a cable television system or any 

telecommunications carrier with nondiscriminatory access to any pole, duct, conduit, or right-of- 

way owned or controlled by it."9 Notwithstandins this requirement, Section 224(f)( 2 )  permits a 

utility providing electric service to deny access to its poles, ducts, conduits, and rights-of-way, 

on a nondiscriminatory basis, "where there is insufficient capacity and for reasons of safety, 

reliability and generally applicable engineerins purposes." 10 

e 
Section 224 also contains two separate provisions governing the maximum rates that a 

utility may charge for "pole attachments."" Section 223(b)( 1 ) states that the Commission shall 

regulate the rates, terms, and conditions go\.erning pole attachments to ensure that they are "just 

Irii~~lciricritatiori of the Lorwl Coriipctitiori Pi-o\.isioris o f ' r l i c ,  T~~lec~oriiriiirriic~ntioris Act of 1996. CC Docket No. 96- 
98. First Report and Order. FCC 9 9 - 3 3  (rel. Au?. S. IYY6) ("Local Conipetition Order"). 
' Iitipleiiicritatiriri of thc LOCNI Cortipctitiori Pro\*isioiis c!f the 7 i ~ l c ~ c ~ o r i i i i i i i r i i c ~ a r i o i i s  Art c!f 1996. CC Docket No. 96- 
98. Order on Reconsideration. FCC 99-366 (rel. Oct. 16, 1999) ("Order on Reconsideration"). 

Irnplcnicnratiori of Scctiori 7 0 3 e )  of the Tclecoriiniuiiicuti~iri.~ Art of 1996. Anieridimnt of the Corriniissinn 's Rules 
oiid Policics Goivniiiig Pole Attacltiiients, CS Docket No. 97- 15 1. 13 FCC Rcd 6777 ( 1998) ("Pole Attachment 
Telecommunications Rate Order"). 

ducts. conduits. or rights-of-way used, in whole or in part. for any wire communications.'' 47 U.S.C. 5 214(a)( 1). 

8 

47 U.S.C. $ 114(f)( 1 ). Section 314a)  defines "utility" to include any entity. including a LEC. that controls, "poles, 

47 U.S.C. 5 224(f)(2). 1 ( J  

Section 224(a)(4) defines "pole attachment" as "any attachment by a cable television system or provider of I I  

telecommunications service to a pole, duct. conduit. or right-of-way owned or controlled by a utility." 47 U.S.C. 8 
224(a)(4). 
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and reasonable."" Notwithstanding this general grant of authority, Section 224(c)( 1 ) states that 

"[nlothing in [section 3241 shall be construed to apply to, or to give the Commission jurisdiction e 
with respect to the rates, terms, and conditions, or access to poles, ducts, conduits and rights-of- 

way as provided in [section 224(f)], for pole attachments in any case where such matters are 

regulated by a State." In addition, Section 224 expressly excludes incumbent LECs, such as 

Qwest from the class of persons entitled to such access.'L3 

In its Bell South Second Louisiana decision. the FCC concluded that BellSouth 

demonstrated that i t  was providing nondiscriminatory access to its poles, ducts, conduits, and 

rights-of-way at just and reasonable rates, terms and conditions by demonstrating that it has 

established nondiscriminatory procedures for: ( 1 ) evaluating facilities requests pursuant to 

Section 224 of the Act and the Local Conipetitioir Order-; ( 2 )  ,orantin2 competitors 

nondiscriminatory access to information on facilities availability; (3)  permitting competitors to 

use non-BellSouth workers to complete site preparation: and (4) compliance with state and 

federal rates. 

The Commission also concluded that: 

consistent with the Commission's regulations implementing section 224, we 
conclude that BellSouth must provide competing telecommunication\ carriers 
with access to its poles, ducts. conduits, and rights-of-way on rea4onable tenns 
and conditions comparable to those which i t  provides itself and \\ i thin reasonable 
time frames. Procedures for an attachment application should ensure expeditious 
processing so that "no [BOC] can use its control of the enumerated facilities and 
property to impede, inadvertently or otherwise. the installation and maintenance 
of telecommunications . . . equipment by those seeking to compete in those 

Pursuant to the Commission's rules, BellSouth must deny a request for 
access within 45 days of receiving such a request or it  will otherwise be deemed 

47 U.S.C. $ 934(b)( 1). 
See 37 U.S.C. $ 224(a)(5) and 774(f)( 1 ) and Local Competition Order. 1 193 1 
Local Conipetition Order, 1 1 193. 
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If BellSouth denies such a request, i t  must do so in writing and must 
enumerate the reasons access is denied, citing one of the permissible grounds for 
denial discussed above. 16 

A lack of capacity on a particular facility does not entitle an RBOC to deny a request for 

access. Sections 224(f)( 1 ) and 224(f)(2) require an RBOC to take all reasonable steps to 

accommodate access in these situations. If a telecommunications carrier’s request for access 

cannot be accommodated due to a lack of available space, an RBOC must modify the facility to 

increase capacity under the principle of nondiscrimination.” 

11. QWEST’S IMPOSITION OF RECIPROCAL OBLIGATIONS FOR ACCESS TO 
RIGHTS-OF-WAY IS UNLAWFUL. 

In the SGAT, Qwest attempts to impose upon CLECs a reciprocal obligation to provide 

access to poles, ducts. conduits and rights of way (“ROW”). Specifically, Section 10.8.1.4 

specifies that: “[p]ursuant to 47 U.S.C. Section 251(b)(4), each party shall have the duty to 

afford access to its poles, ducts conduits and rights-of-way of telecommunications services to the 

other party . . .” The Act and the FCC‘s implementing rules and orders obligate Qwest to 

provide access to poles, ducts, conduits and rights of way. They do not obligate the CLECs to do 

the same. At the time of the first workshop, this issue was under consideration at the Ninth 

Circuit. AT&T and WorldCom did not contest this provision because the state of the law in 

Colorado required reciprocal access. That is no longer the case and Section 10.8.1.4 should be 

revised accordingly. 

Section 25 l(b)(4) of the Act imposes on each LEC “the duty to afford access to the poles, 

ducts, conduits, and rights-of-way of such carrier to competing providers of telecommunications 

47 C.F.R. 5 1.140Xb). 
BellSouth Second Louisiana Order, 49 176. 
h c a l  Competition Order, 1 1224. 
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services on rates, terms, and conditions that are consistent with section 224 of this title.” Section 

224(a)(5) of the Act states for purposes of fi 224, ”the term ‘telecommunications carrier‘ (as 

defined in Q 153 of this title) does not include any incumbent local exchange - carrier as defined in 

Q 25 l(h) of this title.” (Emphasis added). Although AT&T and Qwest are both 

telecommunications carriers as defined in 47 U.S.C. 4 153 under Section 224(a)(5), CLECs are 

telecommunications carriers, but Qwest is not. 

This is precisely the position articulated by the FCC in its Rules and in paragraph 1231 of 

the Local Coinpetition Order.1S Specifically, Section 5 1.219 of the Rules provides that “[tlhe 

rules governing access to rights of way are set forth in part 1, subpart J of this chapter.” Under 

the part 1 ,  subpart J of the FCC’s Rules only a ”telecommunications carrier” is entitled to 

reciprocal access (id, Q 1.1403(a)), and “the term telecommunications carrier . . . does not 

include . . . incumbent local exchange carriers.“ /d. fi 1.1402(h). Similarly, in paragraph 1231 of 

the Local Competition Order, the FCC states: @ 
In addition, incumbent LECs cannot use section 25 1 (b)(4) as a means of 
gaining access to the facilities or property of a LEC. A LEC’s obligation 
under section 25 I (b)(4)  is to afford access “on rates, terms, and conditions 
that are consistent with section 224.” Section 224 does not prescribe rates, 
terms, or conditions governing access by an incumbent LEC to the 
facilities or rights-of-way of a competing LEC. Indeed, section 224 does 
not provide access rights to incumbent L E G .  We cannot infer that section 
25 1 (b)(4) restores to an incumbent LEC access rights expressly withheld 
by section 224. We give deference to the specific denial of access under 
section 224 over the more general access provisions of section 25 1 (b)(4). 
Accordingly, no incumbent LEC may seek access to the facilities or 
rights-of-way of a LEC or any utility under either section 224 or section 
25 1 (b)(4). 

@ “See 47 C.F.R. $$ 1.1403(a). 1.1402(h). 5 51.219 and Local Coinpetition Order-. q[ 1231. 
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In a recent decision, the Ninth Circuit concluded that, under the Hobbs Act, it was bound by the 

interpretation of the FCC found in paragraph 123 1 of the Local Competition Order. l 9  Under the 

Hobbs Act, 28 U.S.C. 1 2342, exclusive jurisdiction to review orders of the FCC is vested in the 

Courts of Appeals. Such review of the Local Competition Order was conducted by the Eighth 

Circuit. No RBOC appealed the determination made by the FCC in Paragraph 123 1 regarding 

reciprocal access to rights of way. Accordingly, the interpretation in paragraph 123 1 of the 

Local Competition Order is legally binding. Qwest's SGAT is inconsistent with the conclusion 

of the FCC that the obligations of Section 251(b)(4) of the Act are not reciprocal. 

Thus, Qwest is dead wrong in asserting that i t  is lawful to impose reciprocal access 

provisions on the CLECs. Under the plain terms of the Act, the FCC's Rules and Order, Qwest 

does not have the right to require CLECs to afford to Qwest reciprocal access to their poles, 

ducts, and rights-of-way. 

Qwest's contention that the Joint Intervenors interpretation of Section 35 1 (b)(3) would 

render that provision meaningless is irrelevant. Qwest made the same assertion to the Ninth 

Circuit with no success. In any case, Qwest's argument is wrong. CLECs must still afford 

reciprocal access to one another. What i t  would not do would be to afford Qwest the ability to 

overwhelm CLECs with requests for access on their poles, ducts, and rights-of-way. This makes 

perfect sense since Qwest has extensive poles. ducts, and rights-of-way that it has acquired over 

its 100 year history under a monopoly environment and Qwest has been able to effectively and 

efficiently obtain ROW agreements throughout its territory. Historically as a monopoly, Qwest 

enjoyed significant advantages in acquiring these rights through its ability to leverage the threat 

US WEST Contrnuriicatioris 1'. Hnnziltorz, 2O00 WL 1335548 (9Ih Cir. Sept. 13, 2OOO). 
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of an eminent domain proceeding to acquire advantageous ROW terms quickly and efficiently. 

CLECs, on the other hand, have precious few poles, ducts, and rights-of-way and placing those 

structures and obtaining the requisite rights-of-way is typically a time-consuming and expensive 

proposition. Once obtained it would be anti-competitive and contrary to the development of 

local competition contemplated by the Act to empower Qwest to overwhelm the CLEC limited 

structure with Qwest’s service, when Qwest has so much of its own to utilize. Qwest has every 

business incentive to take such action. Thus, the FCC rule makes perfect sense. 

Accordingly, Section 10.8.1.4 of the SGAT must be revised to remove all requirements 

for reciprocal access. 

111. QWEST’S REFUSAL TO AFFORD CLECS ACCESS TO ITS ROW AND MDU 
AGREEMENTS IS UNLAWFUL. 

A. 
Section 251(B)(4). 

The Access Qwest Obtains In MDUs Is Subject To The Requirements Of 

Qwest contends that the access i t  obtains in MDU property is not a right-of-way, subject 

to the requirements of Section 251(b)(4). While Qwest claims it  will give CLECs access to 

whatever rights Qwest has in MDUs, the scope of this promise is unclear and could be employed 

by Qwest to ultimately limit the access to which the CLECs are legally entitled. Accordingly, 

this issue should be resolved by the Commission at the appropriate time. 

As a legal matter. Qwest‘s position is flawed. In Order 91 -141. the FCC concluded that 

the riser conduit used by a utility in MDUs may be either conduit or rights-of-way under Section 

25 1 (b)(-I).’() This conclusion is tentative and was the subject of further inquiry. At the same 

time, the FCC sought further comments on the circumstances that would be indicia of “control” 

a ‘O Notice, 14. 
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of a right-of-way within the meaning of Section 224 and Section 251(b)(4) of the Act. The FCC 

has indicated that it intends to issue its order on these issues as early as this week." * 
Obviously both the issue of Qwest control of MDU access and the legitimacy of its 

imposition of conditions on the CLECs' access to ROW that is discussed below could be 

definitively resolved by this FCC order. Accordingly, Checklist Item 3 should not be resolved 

until the impact of this forthcomine order on Qwest's compliance with this Checklist Item is 

briefed. 

B. As a Legal Matter, Qwest Should Disclose Its Rights-of-way and Right of 
Use Agreements with Private Property Owners. 

Section 271 (c)(2)(B)(iii) of the Act requires that RBOCs provide: 

Nondiscriminatory access to the poles, ducts, conduits. and rights- 
of-way owned or controlled by the [BOC] at just and reasonable 
rates and in accordance with the requirements of section 224. 

47 U.S.C. 3 271(~)(2)(B)(iii)(emphasis added). Section 224(f)( 1 )  of the Act states that "[a] e 
utility shall provide a cable television system or any telecommunications carrier with 

nondiscriminatory access to any pole, duct, conduit. or right-of-way owned or controlled by it.''27 

Furthermore, the Federal Communications Commission ("FCC") has clearly stated that RBOCs 

have an obligation to make all "relevant data" related to ROW inquiries available for inspection 

and copying, subject to reasonable conditions to protect proprietary information." Qwest has 

sought to prevent access to or place limitations on the CLECs' access to Qwest's ROW and 

MDU agreements. Qwest's proposals are unlawful and unnecessary and should be rejected. 

'' See Attachment A. 
'' 47 U.S.C. 5 774fN 1). Section 1 7 4 a )  defines "utiht>" to include an? entity. including a LEC, that controls, 
"poles, ducts. conduits. or rights-of-way used. in whole or in part. for any wire communications." 47 U.S.C. $j 
724(a)( 1 ). 
'' Local Curtipatitiori Order, W 1773. The FCC made this determination in the context of considering a denial of 
access to rights-of-way, and it concluded that efficiently resolving such disputes demanded that all necessary 
information be made available up front. 



Generally, ROW agreements describe the scope of use and specify important restrictions 

on use. At a minimum they reflect the property owner’s expectations and, to the extent that an 

RBOC receives certain treatment under them. they reflect the actual “nondiscriminatory” use 

contemplated by the Act. In addition, they may reflect the fees and charges the owners deem 

appropriate. The fact that some agreements may contain “confidentiality” clauses making the 

terms and conditions of the agreements “secret,” does not thereby render truly “proprietary 

information” at risk by disclosing the agreements. 

ROW agreements and easements necessarily vest a limited property interest in the utility 

holding such right for the purpose of allowing the utility to efficiently and effectively establish 

the necessary infrastructure. When Qwest was the sole local telecommunications provider in its 

territory, i t  had, and continues to have, the right of eminent domain to obtain the ROW necessary 

to serve its customers. However, Qwest also has the ability to enter into ROW contracts and 

easements with building owners and property owners throughout Colorado instead of exercising 

its power of eminent domain. As a result of this framework, Qwest has been able to effectively 

and efficiently obtain ROW agreements throughout its temtory. Historically as a monopoly, 

a 

Qwest enjoyed significant advantages in acquiring these rights through its ability to leverage the 

threat of an eminent domain proceeding to acquire advantageous ROW terms quickly and 

efficiently. 

These contracts and easements may take many forms. They may consist of documents 

formally recorded in the real property records of a given county or they may be less formal, 

unrecorded documents. Such unrecorded documents may not be described solely as “easements” 

or rights of way, but may include such rights of way or access under terms that provide Qwest 

access to real property, such as Qwest’s “Agreement for New Multi-Tenant Residential 

0 
12 



Properties," (Attachment B). Joint Intervenors, Qwest and the Commission should appropriately 

consider all these contracts and agreements as "ROW agreements." 

Rather than disclosing these ROW agreements to CLECs, Qwest has intended to keep 

them secret and pretended that it lacks control over the disclosure of their terms or existence. 

Accordingly, while Qwest enjoyed full knowledge of the terms and conditions upon which the 

property owner has allowed access to the ROW, it  denies such knowledge to its. competitors. 

Nevertheless, Qwest maintains that its competitors must be bound by the same terms and 

conditions." Strangely enough, Qwest dubs this "nondiscriminatory 

Simply put, nondisclosure of vital infomiation about existing ROW contracts is 

discriminatory and a violation of the Act, $ 5  223(f)( 1 ) and 371 (c)(?)(B)(iii).  Therefore, the 

SGAT should contain language clarifying that Qwest will make these contracts available upon 

request (and, if necessary, under an agreement to maintain any confidentiality requirements). a Qwest has recently made certain proposals regarding access to documents that comprise a 

ROW. Although somewhat encouraging, as discussed later i n  this brief. Qwest's proposals fall 

short of what must be required of them to provide non-discriminator! a x e s \  to ROWS." 

As discussed above, Qwest has "ouwer-ship or- co i i td '  of the rights-of-\vay granted 

through private contracts and easements. Moreover, the nature and scope of "ownership and 

control" cannot be adequately determined if Qwest can simply claim that i t  lacks any ownership 

and control while simultaneously refusing to disclose the very document that establishes its 

rights. 

" Freeberg Direct Testimony at 7. 

26 Qwest has also recently proposed in Colorado a mechanism for "quitclaiming" access to rights of way. This brief 
will address such mechanism insofar as it relates to the discrete issue of disclosure of ROW agreements. although 
Qwest's newly proposed mechanism for access to the ROWS itself is also problematic. 

Id. at 8. 'i 
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By refusing to reveal all ROW agreements, Qwest creates two distinct problems: (1)  it 

cloaks its “non-discriminatory” treatment in secrecy, the validity of which can only be tested 

through discovery of the agreement in litigation; and (2)  i t  places property owners and CLECs in 

the untenable position of having to face numerous ROW negotiations or numerous eminent 

domain proceedings from various utilities should Qwest deny access or refuse to expand its 

existing access. As discussed further, Qwest‘s very recent proposal in Colorado fails to 

adequately address these problems. 

Furthermore, requiring Qwest to reveal these contracts and easements wherever proper 

will deter Qwest from entering into or enforcing exclusive and anti-competitive service 

agreements with building and property owners. Put another way, disclosure prevents Qwest and 

the property owners from locking-up numerous customers and precluding competition because 

such conduct, to the extent memorialized in the contract or easement, is revealed upon 

a disclosure. 

C. The Commission’s Privacy Rules Do Not Prohibit Disclosure of Qwest’s 
ROW Agreements 

During Workshop No. 1 and the subsequent follow-up sessions, i t  was suggested that the 

Commission‘s Rules Regulating the Collection and Disclosure of Personal Information found at 

4 CCR 723-7 (“Privacy Rules”) might prevent Qwest from providing certain private rights-of- 

way information for its customers. The Privacy Rules do not prevent such disclosure. The 

operative rule, Rule 4 CCR 723-7-5,  in pertinent part, states that a public utility may not disclose 

personal iilfor7~mtion to any third party as defined in Rule 2.6 of the Privacy Rules. Private 

rights-of-way information is not “personal information” and disclosure of such information to a 
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competitive local exchange carrier (“CLEC”) or any telecommunications service provider is not 

a violation of Rule 4 CCR 723-7-5 because a CLEC is not a “third party”. 

1. Private rights-of-way information is not “personal information” 

Personal information is defined in Rule 4 CCR 723-7-2.1 to mean any personally 

identifiable information obtained through an exchange of information between a person and a 

public utility from which judgments can be made about that person’s character, habits, 

avocations, finances, occupation, general reputation, credit, health, or any other personal 

characteristics. The private rights of way information at issue is not the type of information from 

which judgments can be made about that person‘s character, habits, avocations, finances, 

occupation, general reputation, credit, health, or any other personal characteristics. It, therefore, 

is not personal information. 

2. A competitive local exchange carrier (“CLEC”) is not a “third party”. 

Rule 4 CCR723-7-2.6 defines a “third party” as a person who is “neither the customer, a 

piiblic iitilih, nor a public utility affiliate”. A public utility is defined in rule 4 CCR 723-7-2.2 to 

mean “the same as that defined in $40- 1-103 C.R.S., and for the purposes of the rules includes 

Teleco~ii~~ii~~zicnriorzs Service Providers regulated under Title 40, Article IS, Parts 2 and 3, 

C.R.S.” Section 40-2S-503( 2 )(f) states that a telecomniunications provider that is granted a 

certificate of public convenience and necessity to provide local exchange telecommunications 

service in competition with an incumbent provider of local exchange service shall be regulated 

under part 3 of this article unless the commission determines that the services of such provider 

are not subject to effective competition from the incumbent local exchange provider in which 

15 



case the provider shall be regulated under part 2 of Title 40, Article 15, C.R.S. Therefore, a 

CLEC is a public utility under the Privacy Rules and. therefore, is not a third party. * 
In short, the operative rule within the Privacy Rules, Rule 4 CCR 723-7-5, does not 

prevent Qwest from disclosing private rights-of-way information to a CLEC. 

D. As a Practical Matter, Qwest Should Disclose its Rights-of-way and Right of 
Use Agreements and Easements with Private Property Owners. 

Qwest, by virtue of the monopoly position it  has historically enjoyed, is in a position to 

thwart competition, unless it is affirmatively obligated to provide other competitors with 

equivalent access to the rights it enjoys. While new competitors may also avail themselves of 

condemnation rights upon Qwest's or the property owner's refusal to negotiate access. from a 

competitive and practical viewpoint, the delay that this would otherwise entail is a significant 

barrier to offering the tenants or other customers a competitive alternative. On the one hand, 

Qwest has acquired its extensive ROW rights over decades by virtue of its unique status of state- 

supported monopoly. On the other hand. a nenr competitor, lacking either the special status, 

resources or leverage found under the former monopoly environment, faces a daunting task to 

acquire the necessary ROW rights from "scratch." In order to level the playing field and 

ameliorate the disparate positions of the parties. i t  is only reasonable to require Qwest to provide 

copies of the ROW agreements that i t  has with the subject property owners. 

By requiring disclosure of ROW agreements, the Commission would accomplish two 

pro-competitive goals at the same time. First, the Commission would allow competitors to 

proceed with their own negotiations with owners on a well-informed, knowledgeable basis as to 

what has been acceptable to the owner in the past. The practical result will be faster, economic 
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negotiations that allow for effective business planning and prompt build-out of additional 

infrastructure, if necessary. Second, the Commission would have established a self-executing 

mechanism that polices Qwest and prevents it from entering into agreements that either explicitly 

or implicitly discriminate against other competitors or create exclusivity arrangements. In 

addition, this would protect Qwest from being forced into exclusivity arrangements by over- 

a 

zealous property owners. Simply reporting to the property owners that other carriers have a right 

to examine the agreement may discourage unfair or extortionist tactics. 

In addition to the practical outcome, Qwest has-in the past-argued that the ROW 

agreements are “proprietary” or represent trade secrets of Qwest. However, upon close 

inspection this argument must fail. First. ROW agreements, backed up by the state-created 

eminent domain rights, cannot be considered ”proprietary” nor trade secret.” It is axiomatic that 

a property right established solely by virtue of state law cannot be considered the “secret 

0 property of the ILEC.” 

Second, if such argument were accepted. contrary to the FCC’s determination that 

intellectual property claims of confidentiality are inherently suspect and anti-competitive, Qwest 

would have created an umbrella defense that i t  could apply to almost every interconnection and 

other statutorily-created obligation it  has. In fact, the FCC has made clear that incumbents 

cannot evade their statutory obligations by making their arrangements with third parties 

confidential.’* Although the FCC permitted utilities to prevent disclosure of proprietary 

information contained within the pool of “relevant” information, this limited exception must be 

In fact. Qwest would be hard pressed to prove that its ROW agreements rise to the level of a trade secret. 
See hi the Matter- of the Iniplcmeritatiori of lrifiastricctirrr Sharirirc Provision iri the Telecorizriiiinicatioris Act of 

27 

28 e -  1996. Report a d  Order, 12 FCC Rcd. 5470 ( 1997). 63. 
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used only for truly proprietary information and not a blanket prohibition on providing the 

agreements. To the extent that Qwest or the property owner has real proprietary information 

contained within the agreement, that material alone should be subject to "reasonable conditions 

to protect proprietary information." Reasonable conditions may well include subjecting the 

proprietary term to the Commission's confidentiality rules such that the term can be judged 

against a standard of discrimination without being disclosed widely among competitors. 

Finally, by affirming Qwest's argument, the whole grant of non-discriminatory access to 

rights-of-way would be rendered completely ineffective. This section of the Act would literally 

become meaningless. If a CLEC is not able to obtain a copy of the agreements at issue, what 

possible meaning can be ascribed to Qwest's duty to afford nondiscriminatory access on rates, 

terms and conditions that are consistent with $ 224. Furthermore, how can Qwest expect to bind 

CLECs to the terms and conditions of these ROWS, while simultaneously demanding that the 

CLECs be kept from the very terms by which they are purportedly bound? 0 
Accepting Qwest's argument would in effect mean that access to ROW could only be 

obtained either through Qwest acting as the sole controlling agent of the CLEC or by virtue of a 

separate negotiation with the owner. If each CLEC, without any prior knowledge of the 

ILEC/property owner agreements, were forced to negotiate new and (by definition different) 

agreements. then the question must be posed why Congress would have granted CLECs any 

nondiscriminatory access right in the first place. Why even mention this topic if a CLEC is no 

better off than it would be in the absence of the statute? 
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E. The FCC’s Notice of Proposed Rulemaking Does Not Undermine the 
Congressional Mandate to Impose Nondiscrimination Obligations Upon 
ILECs, Like Qwest. 

In Order 99-141, the FCC seeks comment on its federal statutory authority to require 

building owners or property owners to comply with the nondiscrimination requirements outlined 

in the Act.” In its general discussion and request for further comment related to this topic, the 

FCC notes that it has previously determined that it  has such authority under 8 207 of the Act to 

require property owners to allow antennas on their premises.” Nevertheless, it seeks additional 

input as to the authority and its scope, if such authority exists. 

The FCC‘s query into its direct authority over property owners, separate and distinct from 

its authority over incumbents, in no way diminishes the incumbents obligations to provide 

nondiscriminatory access to ROW and all the relevant information associated therewith. Rather 

the FCC remains committed to bringing: 

the benefits of competition, choice, and advanced services to all 
consumers of telecommunications. including both businesses and 
residential customers, regardless of where they live or whether they own 
or rent their premises. In the 1996 Act, Congress emphasized its intent to 
bring these benefits “to all Americans.“ To the extent that any class of 
consumers is unnecessarily disabled from choosing among competing 
telecommunications service providers, the achievement of this 
Congressional goal is placed in jeopardy.” 

Where the ROW agreements entered into by incumbent camers, such as Qwest, cannot 

be disclosed to competing carriers, Qwest can hide not only any special treatment it receives 

from the property owners, but it can also selectively apply the terms and conditions it wants to its 

”Noticc, qq 51-63 
Notice. 1 59. 
Notice, 6. 
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competitors'. Moreover, any secret terms that create, whether expressly or in effect, exclusivity 

or preferential treatment of Qwest stand as a barrier to competition that unnecessarily disables 

the residents or tenants of the property owned by a third party from reaping the benefits of 

competition. 

IV. QWEST'S PROPOSAL TO REQUIRE THE AGREEMENT OF LANDOWNERS 
IS UNNECESSARY AS A MATTER OF LAW AND CONTRARY TO SOUND 
POLICY. MOREOVER, IT IS BURDENSOME TO BOTH LANDOWNERS AND 
CLECS AND IT IS DISCRIMINATORY. 

Qwest has revised its SGAT to include extensive new requirements for a CLEC to obtain 

the agreement of a property owner to provide notice and an opportunity to cure supposed 

"defaults" of a CLEC transfer of any rights of access to a ROW." Qwest argues that these 

landowner agreements are essential to protect it from a panoply of as yet unrealized risks. As 

explained below, these new requirements are generally unnecessary and create extraordinarily 

time- and resource- intensive burdens on landoivners as well as CLECs urho attempt gain e 
nondiscriminatory access to rights of way as provided under the Act. 

A. Qwest's Landowner Agreement Proposal Is Generally Unnecessary. 

Qwest's extensive new landowner agreement requirements are not required by the law 

and are inconsistent with sound public policy. Further. because such consent requirements are 

apparently not required of Qwest itself, or its affiliates. Qwest's consent proposals are 

discriminatory in violation of both state and federal law. Qwest's proposals require CLEC's to 

.'' Qwest's proposal for CLECs to obtain the agreement of a landowner to provide notice and an opportunity to cure 
succeeded a previous Qwest proposal for the CLEC to obtain "consent" of the landowner to any transfer. Still, the 
new landowner agreement is still styled a "consent" by Qwest. See SGAT Exhibit D, Attachment 4. As argued 
below. the proposals impose substantially the same burdens. 
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obtain the agreement of an owner whose property is subject to an easement, license, “Agreement 

for New Multi-tenant Residential Properties” or similar ROW agreement to provide notice and 

opportunity to cure any possible default by a CLEC before permitting a CLEC to have access to 

the ROW. SGAT Exhibit D, ¶ 2.2, and Exhibit D, Attachment 4. Qwest’s proposal requires 

the CLEC to obtain such landowner agreement at an early stage in the access process. SGAT 

Exhibit D ¶ 2.2. 

The law does not mandate that CLECs obtain an agreement from the landowner to 

provide Qwest with notice and opportunity to cure before Qwest must provide access. The Act 

mandates that Qwest provide access to that which it  owns or controls. Neither the Act nor the 

FCC‘s rules and orders impose any requirement for a CLEC to obtain the agreement of a 

landowner to provide notice and an opportunity to cure to Qwest or further agreement of a 

landowner for access to rights of way.’3 Indeed, the law requires that Qwest must establish a 

nondiscriminatory processes to expedite access to ROWS: “Procedures for an attachment 

application should ensure expeditious processing so that “no [BOC] can use its control of the 

enumerated facilities and property to impede, inadvertently or otherwise, the installation and 

maintenance of telecommunications . . . equipment by those seeking to compete in those 

fields.”34 

a 

Neither Qwest’s form ROW agreements nor the sample executed ROW agreements 

supplied by Qwest contain any such landowner agreement requirement. (See Attachment B.) 

Indeed, some of the very ROW agreements supplied by Qwest contain provisions that suggest 

’747 U.S.C. 5 251(b)(4): Local Cornpetition Order. 1 1  19 - 1158. 
Be11 South Second Louisiana Order, ¶ I76 (citing Local Competition First Report and Order. 1 1 FCC Rcd at U @ 16067). 
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that Qwest entered into agreements with landowners deliberately excluding such clauses and 

intending that such agreements would be assignable without restriction. First, the Qwest form 

agreement contains a restriction on assignment that prohibits the landowner, not Qwest, from 

assigning the ~ont rac t .~ '  This provision is included for the benefit of Qwest; the agreement does 

not include a corresponding promise for the benefit of the landowner. Other ROW documents 

provide for additional requirements of assignment. For example, Qwest's Form Agreement for 

New Multi Tenant Properties contains a provision that requires the landowner, not Qwest, to 

notify Qwest of a transfer of the subject property. See Id. 1 13. These agreements clearly 

contemplate that Qwest may assign ROW access without restraint. Qwest, a sophisticated 

company, could have insisted as part of this assignment that a landowner agree to provide notice 

and opportunity to cure a default by an assignee. but i t  did not. 

Qwest asserts that obtaining an agreement from a landowner to provide notice and an 

opportunity to cure is require to adequately protect its interests. Qwest's assertion is entirely 

unfounded. The SGAT presently contains numerous indemnification and liability provisions 

intended to protect it in the event a CLEC acts or fails to act in  a way that exposes Qwest to 

liability. See, c.g. SGAT $9 5.1, 5.9, and 5.13. Qwest's claim that i t  cannot be assured of the 

financial ability of any particular CLEC and therefore cannot rely on these section to adequately 

protect i t  rings hollow. Such an argument undercuts the pro\rision of any services under the 

SGAT. Further. Qwest ignores that CLECs may have to demonstrate some form of financial 

ability before providing telecommunications services. 

- 

No state law requires a separate agreement of a landowner before Qwest can permit 

See Qwest's Form Agreement for New Multi Tenant Properties. 91 17.2. 
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access by a CLEC to Qwest‘s ROWS in the absence of an express provision requiring such 

landowner agreement. Indeed, applicable FCC rules suggest that Qwest cannot impede a 

CLEC‘s access to 

agreement of a landowner to provide notice and opportunity to cure a purported default by a 

CLEC, which is not only unnecessary but, as described below, also burdensome, cannot be 

interpreted as anything more than an impediment to a CLEC‘s access to ROWS. Instead of 

moving closer to closure of this issue, Qwest‘s recent proposals makes Qwest‘s satisfaction of 

Checklist Item 3 even more dubious. 

Thus, the addition of Qwest‘s requirement to obtain an additional 

Where Qwest demonstrates that certain ROW agreements expressly provide for obtaining 

the agreement of landowner to provide notice and an opportunity to cure before permitting 

“assignment” or other transfer, Respondents would not object to inclusion in the SGAT certain 

limited and reasonable provisions designed to obtain and expedite such landowner agreement 

wherever necessary.” However, such provisions must not be burdensome and must ensure that 

Qwest does not use its incumbent status to impose such landowner agreement requirements on 

landowners. This is especially important on going-fornvard basis. and Qwest should not now be 

permitted to avoid the objectives of the Act and this commission by entering in to agreements 

that, specifically impose requirements on propert!. o\vners to obtain their agreement to a notice 

and opportunity to cure. 

B. 

Regardless of whether Qwest‘s landowner agreement provisions are necessary or 

required by law, Qwest’s proposal sets forth detailed obligations that i t  seeks to impose not only 

Qwest’s Landowner Agreement Proposal Is Burdensome. 

‘‘ See Bell South Second Lr)uisiana Order. 9 176. 

AT&T’s rights to argue that federal law pre-empts such requirements. 
ATBrT reserves its rights to challenge whether access mandated by the Act triggers such consent requirement and 7 i  



on CLECs. These requirements are unduly burdensome and amount to an impediment to a 

CLEC's access to ROWs. As a form of "Notice an Opportunity to Cure" Qwest has crafted a 

troublesome document that is unlikely to be welcomed by any landowner. The likely result will 

be a protracted, tripartite negotiation between CLEC, landowner and Qwest. Accordingly, the 

provisions set forth in Qwest's proposed notice and opportunity to cure document and Qwest's 

refusal to provide access to ROWS under any circumstances without such document, make it 

unlikely that a CLEC will be able to expeditiously obtain access to such ROWs. 

C. 

In addition to being unnecessary and burdensome, Qwest's consent proposal is 

Qwest's Landowner Agreement Proposals Are Discriminatory. 

discriminatory because Qwest requires a CLEC to comply with arrangements that are more 

burdensome to CLECs than to itself. Specifically, under Qwest's proposal, CLEC's incur 

liabilities that are greater than those incurred by Qwest. Further, in Respondent's reasonable 

belief. Qwest does not obtain an agreement to pro\ide notice and opportunity to cure in every 

instance i n  which transfer of an interest from Qwest is made. 

0 

D. 

Qwest's advocacy of obtaining landowner's asreement to provide notice and an 

Qwest Requires CLECs to Incur Greater Liabilities than It Incurs Itself. 

opportunity to cure ignores the primary fallacy of Qwest's position. Although Qwest argues that 

the perceived threat of CLECs "defaulting" under ROW agreement will expose Qwest to 

potentially disastrous outcome, Qwest ignores that CLECs are similarly at risk. In short, Qwest 

is just as likely as any CLEC through its action or inaction to cause a default under the ROW 

agreement. Qwest's proposal does not afford a CLEC any protection however. Qwest deems it 



unnecessary to require the agreement of landowner to provide notice and opportunity to cure to 

the CLEC, nor does Qwest deem it necessary to expressly agree that CLEC can perform under 

the ROW agreement in the event of Qwest's default. Such a proposal is discriminatory on its 

face. 

E. Checklist Item 3 Should Not Be Closed Until ROW Issues From Other 
Checklist Items Are Resolved. 

Several other checklist items raise ROW concerns that must be fully address before 

Checklist Item 3 is closed. As an example, in Arizona, Qwest asserted, and other parties agreed, 

that the MDU access issue be addressed in the workshop on subloops. While some discussions 

on MDU have occurred in other workshops, the MDU and subloop issues are integrally related. 

CLECs should not be foreclosed from addressing MDU access issues in the subloop workshop. 

Similarly, in the recent Arizona Emerging Services workshop, Qwest stated that i t  e intended to offer a new product called "field collocation." While Qwest presented no SGAT 

language or testimony describing this new offer. i t  appears that field collocation will raise ROW 

issues. As a result, ROW compliance issues will likely arise in Workshop 2 when this filed 

collocation offering is presented. 

Accordingly, because other checklist items raise right-of-way concerns, Checklist Item 3 

should not be closed until such concerns are fully addressed in the related workshops. 

V. UNDER FCC RULES, QWEST IS REQUIRED TO GRANT OR DENY ALL 

WITHIN 45 DAYS. QWEST'S SGAT MUST BE MODIFIED TO REFLECT 
THIS REQUIREMENT BEFORE IT MAY BE FOUND TO COMPLY WITH 
CHECKLIST ITEM 3. 

REQUESTS FOR ACCESS TO POLES, DUCTS AND RIGHTS-OF-WAY 

In Section 10.8.4 of the SGAT, in general, and Exhibit D thereto, which is specifically 
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referenced in that section, Qwest has established a “standard inquiry” procedure outlining its 

obligations to respond to requests for access to poles, ducts and rights-of-way (“ROW’). The 

process is described in particularity in a table found in  Section 2.2 of Exhibit D. In this table, 

Qwest describes the timeframes within which it will respond to a verification request for access 

to poles, ducts or ROW. The response times vary based upon the size of the access request. 

Under the Act and relevant orders of the FCC, there is no basis for distinguishing a 

“standard inquiry” from a larger verification request. Qwest is required to respond to all requests 

for access to poles, ducts or ROW within 45 days. See, 111 the Martel- of Cavalier Telephone, LLC 

1,. Vir-giiiia Electric and Power Conipaiiy; 15 FCC Rcd. 9563, June 7 ,  2000. 

Section 47 CFR 1.1403(b) provides in pertinent part: 

Requests for access to a utility’s poles, ducts. conduits or rights-of-way by a 
telecommunications camer or cable operator must be in writing. If access is not 
granted within 45 days of the request for access, the utility must confirni the 
denial in writing by the 45‘h day. The utility’s denial of access shall be specific, 
shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons 
of lack of capacity, safety, reliability or engineering standards. 

The FCC rule contains no exception based on the size of the order. Size doesn’t matter. 

Therefore, Sections 10.8.4 must be modified by eliminating the standard inquiry limitation and 

by ensuring that Qwest responds to all requests for access within 45 days, irrespective of the size 

of the request. 

In Cciwlier, the FCC was asked to address the numerous delays Complainant had 

suffered in obtaining the utility‘s approval to attach to its poles. In answer to the electric utility’s 

claim that Rule 1.1403 only required it  to respond 45 days if i t  were going to deny the 
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application, the FCC concluded that under its rules the responding utility must grant or deny all 

requests for access to poles within 45 days. The FCC then directed the electric utility to provide 

immediate access to all poles for which permit applications had been pending for greater than 45 

days. 

The FCC's interpretation of its rules Cn\viliei- is controlling here. Qwest's SGAT must 

be modified to require responses to all requests for access to poles, ducts and ROW within 45 

days consistent with FCC Rule 1.1403. 

Qwest argues that Cavalier- should be read to permit it to respond to large requests in 

stases commencing within 45 days following its receipt of the completed application but 

continuing well beyond 45 days if necessary from Qwest's perspective. Qwest's \lieu. of the 

Casciliei-e decision is self-serving and inaccurate. The FCC's reference to large orders is 

contained within the following discussion in Cmulier-: 

We have interpreted the Commission's Rules, 47 CFR 8 1.1403(b), to mean that a pole 
owner "must deny a request for access within 45 days of recei\,in_r such a request or it 
will otherwise be deemed granted." We conclude that Respondent is required to act on 
each permit application submitted by Complainant within 45 day5 of receiving the 
request. To the extent that a permit application includes a large number of poles. 
respondent is required to approve access as the poles are appro\ ed. so that complainant is 
not required to wait until all poles included in a particular perniit are approved prior to 
being granted any access at all. Respondent shall immediately grant access to all poles to 
which attachment can be made permanently or temporarily, Lvithout causing a safety 
hazard, for which permit applications have been filed with Respondent for longer than 45 
days. 

The FCC did not permit the utility to respond to large orders outside the 45 day period. Rather, 

i t  directed the utility to begin approving access as poles are approved, so as to provide the 

Complainant with access as soon as possible. Nowhere did the FCC suggest i t  would tolerate 

any exception to the rule that all requests for access must be granted or denied within 45 days. 
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VI. CONCLUSION e 
Because Qwest's SGAT contains the standard inquiry limitation that would improperly 

extend the 45 day response time required by the FCC's Rules, it is not in compliance with 

Section 251 and 271 of the Act and, therefore, Checklist Item No. 3 has not been fully satisfied. 

Dated: October 6, 2000. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. AND TCG 
COLORADO 
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